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COMPANY Law

OrganiZation of a Business

[§1.01]
The Unstructured Business
1
( If carry on business alone, it is a sole proprietorship;  Only req’mt of sole pro is that IF it is engaged in biz for trading, manufacturing or mining purposes AND uses a biz name either than its own, that person must file a declaration of this name
( If 2 or more people carry on business without formal organization, it is probably called a partnership – test is one of agency
[§1.02]
3 Objectives in Choosing a Business Structure 
2
( Limited liability; optimal tax position; control of all major decisions
[§1.03]
Sole Proprietorship
2
( Inexpensive, only proprietor can bind business, can write off losses personally
( Disadv. – no limited liability , only proprietor can write off losses and in growth position
[§1.04]
Partnership
2
( Advan:  share in mag’mt, biz loss can be deducted against personal income; Major disadv. is liability for other Ps
( Don’t need a written agm’t but good idea to have one b/c then you can contract out of some of the provisions  of the P/ship Act

[§1.05]
Limited Partnership   (creature of statute) 
2
( Creature of statute –Two types of partners: General (usually a co) and Limited (limited liability to amount contributed) partners
( Good for investors b/c have limited liability AND still have the tax advantages of a partnership
( Certificate under s. 51 must be filed and extensive agreement prepared
[§1.06]
The Corporation 
3


1.
Immortality



2.
Limited Liability



3.
Transferability of Shares
4


4.
Separate Legal Entity:  can sue and be sued in own name, enter into K in own name, and hold property in its own name.  Memo and articles are public docs while any shareholder agm’t is not.



5.
Capital




( Corporation makes raising capital easier (selling of shares)- this is one of the original purposes of a co.


6.
Tax Advantages:  preferential tax treatment for small biz, flexibility in deferring taxes and allowing division of income



7.
Rights and Remedies of Shareholders


[§1.07]
Jurisdiction of Incorporation:  federal or provincial   (see BC Law Summary on p.8)


[§1.08]
Choice of Jurisdiction - Federal or Provincial: which one? 
4

[§1.09]
Types of Federal Corporations ( Many statutes that permit incorporations of companies
5


1.
Canada Business Corporations Act (CBCA):   may not carry on biz of a loan co



2.
Canada Corporations Act (CCA):   co. w/no share capital carrying on national, religious, charitable, artistic, etc. purposes



3.
Special Acts of Parliament:  railways, telephones, etc.



4.
Bank Act:  all banks are federal jur’n- need either letter of patents or a special Act
6


5.
Trust and Loan Companies Act:  there is a sunset pro for co incorporated under this Act not to carry on biz after March, 03



6.
Pension Fund Societies Act



7.
Boards of Trade Act:  30 or more merchants, traders, etc. carrying on biz in certain areas can organize themselves into biz


[§1.10]
Provincial Corporations - Types of BC Corporations
6


1.
The Company Act



2.
Society Act:  charitable, scientific, etc.- not for gain or profit



3.
Special Acts of the Legislative Assembly:  school board, sewage, etc.  A private biz undertaking that is not permitted to be incorporated under the BCCA, such as an insurance or trust co, may be organized by a special Act 



4.
Financial Institutions Act:  certain provisions of the BCCA apply



5.
Cooperative Association Act:  certain provisions of the BCCA apply



6.
Railway Act:  certain provisions of the BCCA apply
7


7.
Others

[§1.11]
Methods of Incorporation
7


1.
By Letters Patent:  Que, PEI, NB- acting outside letters patent IS NOT ultra vires



2.
By Registration of Memorandum and Articles:  B.C., NS, Nfld- acting o/s powers IS ultra vires and a nullity 

3.
By Filing of Articles of Incorporation:  Can, AB, Sask, MB, ON- an ultra vires act IS NOT invalid



4.
By Statute:  ultra vires act IS invalid.  Not considered to have the capacity of a natural person

reporting and non-reporting companies in British Columbia

[§2.01]
Reporting Company v. Non-Reporting Company
9


( Reporting (public)- trade stocks and has to comply with Securities Act; Non-reporting (private)- must fall w/I exemptions under the Sec. Act


( Reporting:  Must have at least 3 d’ors; special rules for financial stmts, records for public inspection, auditor can’t be waived


( Non-reporting:  MUST  PROVIDE  PREEMPTIVE  RIGHTS  ON  SHARE  TRANSFERS

Incorporation Procedures-  BC COMPANIES

[§3.01]
Guidelines for Approval of Names
11


1.
Reservation of Name: Registrar can reserve a name up to 56 days , use Name Approval Request Form and send fees.  A reservation is not necessary for a numbered company.



2.
Form of Name:  Must have distinctive element + descriptive element + corporate designation (names may satisfy 1 & 2)



3.
Registrar's Discretion as to Names

12



( Has discretion to deny for “good and “valid reason”; If name is too similar to existing name can force change (s.18)



4.
Name Approval Procedure:  First registrar checks if there is a similar name.  If not, then checks for the 3 req’d elements



5.
Extraprovincial Names
13


6.
Name Not to Suggest Government Connection



7.
Name Not to Suggest Connection with Crown or Royal Family



8.
Name Not to be Objectionable on Public Grounds



9.
Well-Known or Established Names:  Ex: Xerox, Coke can’t be used in anyway



10.
Identical or Similar Names Not Available:  see here for descriptive and distinctive words that are soo similar that if the distinctive or descriptive element was the same the name  would be considered similar (ie: hotel, motel, inn)



11.
Statutory Prohibitions:  Generally can’t use Bank, Engineers, R.C.M.P., Architects
14


12.
Miscellaneous Restricted or Prohibited Words




( Referring to where good is made, generic liquor name, year other than incorporation year, etc. are not allowed or require special approval.  FEDERAL COs ARE NOT SUBJECT TO NAME APPROVAL BY THE BC REGISTRAR 


13.
Internet Names
16

[§3.02]
Memorandum
16


1.
Content Required:  Name, authorized capital, restrictions on business (if any)


2.
Form of Memorandum:  Form 1



3.
Subscribers :  First members and first directors-  they must sign the memorandum and articles


[§3.03]
Articles:  Set out rules for company’s conduct, consider changing some of the provisions in the standard articles
16

[§3.04]
Registration
17
( Memo, articles, notice of office (Form 3) and prescribed fees must be sent to Registrar of Cos.  Once registration is effected, memo and articles is considered a binding K among the members of the co.
[§3.05]
Post-Registration Procedures
17


1.
Initial Proceedings of Subscribers
17
( Allot/issue shares that subscriber subscribed to by signing memo, replace the 1st d’ors with continuing + permanent ones


2.
Initial Proceedings of Continuing Directors
18
( Initial meeting – approve issue and allotment of additional shares, appoint officers, fix quorum for d’ors meeting, determine a fiscal yr end, and confirm a location for the records and registered office.


3.
Initial Proceedings of Members
18
( May set reasonable hours of inspection and waive auditor.  Corporate records must include minutes of meeting of  memb.

Share Capital

[§4.01]
Introduction ( Share is proportionate interest in the net value of a company; that is, what would remain after the company’s liabilities to o/s creditors were fully paid; carries with it a bundle of rights
19

[§4.02]
Kinds and Classes of Shares 
19


( Share capital can be subdivided into many types of shares so that special rgts can be allocated to particular shareholders. 


( PV: shares with minimum price; NPV: issued at any price; PV and NPV shares must be of different classes


(All shares must be fully paid for at time of issue, except as permitted by s.44—Company should keep a paper trail of payment


( There is a difference b/s common shares and shares w/special rgts and restrictions 
[§4.03]
Presumption of Equality of Shares unless special rgts/rest attach to some classes of shares
20

[§4.04]
Special Rights
20
( Special rights can be in articles or can be agreed to o/s the articles by way of voting trusts or shareholders’ agm’ts

1) Voting Rights  [4.05]



( s.161 (c) unless otherwise stated, each share is entitled to 1 vote at GM 


( Even if non-voting still entitled to vote at separate meetings of the particular class (ex: amalgamation needs special resolution but also separate resolution of each class, requiring a majority of ¾ of the votes casts.  


2) Participation in profits (Dividends) [4.06]

21


( May be declared only by directors and are payable out of profits (not capital) 


( Right to share in income attach automatically to a share unless excluded; can be excluded totally or limited to a fixed return 


( Directors cannot declare dividend if it would render company insolvent (s.127(1)(c)) 


3) Cumulative and Noncumulative Dividends [4.07]
21


( Cumulative: directors have to make up for missed dividends of previous yrs before paying dividends on junior shares in subsequent yrs; Dividend share rights are PRESUMED to be cumulative 


4) Participation as to Capital Surplus at Wind-up or Dissolution [4.08] 


( If share rights and restrictions are silent then SH share equally.  NOTE:  A preference as to dividends does not imply a preference as to capital surplus and vice versa 


5) Preemptive Rights [4.09]


( s.41 BCCA: in non-reporting company, before directors ISSUE new shares must offer shares pro rata to existing SH.  NOTE:  THIS DOES NOT APPLY TO SHARE TRANSFERS!!


6) Redemption and Retraction [4.10]


( Redemption: Known as “Call Option”- the company can force SH to sell back shares at pre-agreed price 


( Retraction: Known as “Put Option”- SH can force company to buy back shares at pre-agreed price 


( Unless the constitutional docs say otherwise, redemption must be carried out rateably among every shareholder. 


( Note:  preference shares that are redeemable or retractable for higher amounts than their par value are often used for income tax purposes, especially in connection with s.85 rollovers.


7) Repurchase/Convertibility [4.11]

22


( Repurchase: only if authorized by memo/articles can a co acquire shares in its own capital.  Note:  As is the case with redemptions, a repurchase must not be carried out if it would render co insolvent and must be made rateably to all shs of the class


( Convertibility: 
co may issue convertible shares, which are shares that can be converted at SH’s or co’s option into other classes of shares or into forms of debt.  Holder of a convertible share has a more SECURE POSITION b/c can become a creditor.
[§4.12]
Variations/Abrogations of Special Rights and Restrictions
22
( SRR constitute a K b/w SH and co. Need agreement of ¾ of issued shares of class being affected before allow interference
Governance

[§5.01]
Introduction
30

[§5.02]
Management of the Company
30


1.
Control of the Corporation




( D’ors have exclusive power to manage the company; SH have power to change or remove directors at GM or by spec. res’l


2.
Directors


(a) Election or Appointment of Directors
( Subscribers are first d’ors

( Elected by SHs according to procedures set out in articles- usually at GM, d’or has to consent to election 
( D’ors may add additional d’ors b/w GM if authorized but the number of d’os added cannot exceed 1/3 

( Non-reporting company: may elect by resolution in writing instead of holding actual meeting 
( Reporting: need 56 days’ advance notice in a newspaper and the Canadian Venture Exchange before election of d’ors by SH-  SHs holding 10% of shares can nominate

( Notice of Change of Directors must be filed with Registrar of Companies 

(b)
Number
31
( Non-rep – at least 1 d’or; Rep – at least 3 d’or


(c)
Residency Requirements:   Majority resident in Canada, at least 1 resident in BC 


(d)
Qualification of Directors:   Can’t if under 18, mental infirmity, undischarged bankruptcy, fraud 5 years

(e)
Improper Election or Appointment:  Every act of a director is valid despite any defects for appt. discovered later 



(f)
Term of Office:  Governed by articles- typically only until next GM

(g)
Resignation:  In writing, delivered to company’s reg office; effective from date received at office or time specified


(h)
Removal:  Dors generally retire at GM or are removed as specified in Articles or by special resolution 


3.
The Powers of Directors 




( No restriction on power of d’or can be effective against a person who does not have knowledge of the restriction.



( D’ors provide the biz policies and officers carry them out on a daily basis.  



( No distinction drawn between active and passive directors and their liability 
( Under CBCA, SHs can enter into a unanimous SH agreement and can restrict powers of d’ors to manage, supervise co.



( Receiver manager: powers of directors and officers continue with respect to assets not covered by receiver 



( Liquidator: powers of directors and officers cease 


4.
Officers
32
( Every co must have a president and secretary – who are diff’t people unless co only has 1 member.  The pres and Chair (if any) must be d’ors.  Officers are appt by d’ors.  Their duties are directed by the articles and by the s’ors.
( Must disclose possible conflicts – face same liability as directors


5.
Insiders:  Includes any d’or or senior officer, SH with 10% or more of co’s shares, the co itself.  Insider reports req’d for reporting issuers.  Every insider or affiliate of a co is liable for the use of confidential info in any transaction relating to share/debt obligation.


6.
Residual Powers of Shareholders




(a)
 Pre-emptive rights on allotment of shares for Non-reporting company 



( s.41 BCCA-mandatory; s.28 CBCA possibility (note 2 schemes to try and avoid pre-emptive rights)



(b) 
Disposition of undertaking : Can’t sell all of undertaking without Special Res’l approval (s.126 BCCA) 


7.
Directors’ Meetings
33
( Unless articles say otherwise, d’ors can pass resolution without a meeting if all d’ors consent to resolution in writing



( All d’ors must have notice of meetings; meetings must have quorum; res’l speaks only from the date it is passed.

[§5.03]
Duties and Liabilities of Directors and Officers
34


1.
What are the Duties?




(a) 
Honesty



(b)
Good Faith and in the Best Interest of the Company 



(c) 
Care, Diligence (attending meetings, relying on other d’ors, officers, experts), Skill of a Reasonably Prudent Person with that special skill and knowledge 


2.
To Whom are the Duties Owed?
36



(a) 
SH:  D’os may be liable for: 1) remedies sought under the oppression remedy or derivative action remedy; 2) improper use of corporate assets; 3) favoring one SH over another in a takeover; 4) irregularity in the conduct of the biz



(b) 
Creditors:  Usually no duty owed BUT if a d’or has a conflict of interest, creditor can apply to crt to set aside a proposed K.  ALSO d’os may be liable for breach of trust if the co holds funds in trust for creditor



(c) 
Employees:  d’ors and officers may be liable for 2 months wages, unpaid commission, injuries caused by unsafe conditions.  Won’t be personally liable if co is in receivership or is insolvent. 



(d)
Government:  Many statutes provide that if the co commits an offence, every d’or or officer that authorized, directed, condoned or participated in the offence is liable to the same penalties (Corporate statues, Securities Act- insider trading, CC



(e) 
Public:  D’ors may owe an obligation to public through insider trading, securities disclosure, pollution laws.


3.
Avoiding the Duties (Can’t do it with the following:)
38



( Nominee d’or DOES NOT HAVE LESS LIABILITY unless they actively dissent or if CBCA there is a unanimous SH ag


4.
Prohibited Resolutions-s.127-  (Leads to Personal Liability of D’ors)
38
( If d’ors vote/consent to certain resolutions can be liable: purchase shares when co is insolvent; pay improper commission; pay dividends when/renders co. insolvent; give improper loan/guarantee/assistance; pay indemnity of d’or w/out crt. approval; contravene restrictions.  The joint and several liability under s.127 is in add to any other liability imposed on d’ors
( D’or can avoid liability if they show proof that they actively dissented

[§5.04]
Conflict of Interest -    area most likely to get in trouble
39


1.
General




( If there is conflict or  the possibility of a conflict d’or can’t participate. 



( Have to account for profits if there is an improper conflict and the obligation does not depend on bad faith or intent. 
( Can arise if: 1) d’or personally Ks with or competes w/co; 2)  d’or does s/t for a collateral purpose other than the best interests of co; 3) appropriates a corporate opportunity for profit; 4) takes secret benefit, commission, or bribe.



( Test for conflict: if reasonable person thinks it would give rise to real, sensible possibility of conflict 


2.
Disclosure and Ratification
40




( If you disclose conflict and get transaction ratified then don’t have to account for profits (SEE 2 distinct methods)



( BCCA: d’ors must disclose ALL interest, w/direct or indirect; CBCA: need to only disclose interest in material Ks



( Any interest person, including a creditor may complain if the proper steps of disclosure and ratification are not observed 



( See p.41 for what a d’or or officer can do to avoid liability for taking a business opportunity that the co does not want
[§5.05]
Protection from Liability
41


1.
Due Diligence:  Must be able to show they took all reasonable care on a balance of probabilites



2.
Indemnification:  BCCA indemnity provisions are not mandatory- if allowed by articles, there are restrictions and crt approval must be given.  Good idea for a d’or to get an indemnity agm’t from a principal SH.  CBCA different rules 



3.
Insurance:  BCCA allloes insurance for breach of duty under s.118 but insurance doesn’t solve all problems b/c they still  have restrictions and large deductibles.  Two types: 1) insurance for d’ors/officers; 2) insurance for co (this is cheaper)
  
42

4.
Resignation:  Resign once you see things going bad BUT this doesn’t protect from d’or from past 



5.
Trust Funds:  Can establish trust funds to protect directors from personal liabilities imposed by statutes 
43


6.
Relief by Court:  Crt may relieve liability if: acted honest + reasonably + ought fairly to be excused 


[§5.06]
The Lawyer as a Director- generally make good d’ors b/c of expertise but there are PROBLEMS 
43
1. Duties:  a higher degree of skill is imposed
2. Conflicts:  almost impossible for a lawyer to be free from conflict b/c lawyer receives instructions from management. See HANDBOOK, Chp. 6 and 7.  Also a lawyer/d’or is unable to give an opinion that is free from his or her professional training
3. Loyalty :  lawyers acting as counsel are employees of the co and thus owe their loyalty to mang’mt.  As d’ors, they owe loyalty to mang’mt AND SHs, employees, creditors.  Again, a conflict.
4. Use of confidential information:  Problem if the lawyer/d’or is also a SH.
5. Privilege:  If info is received in the lawyers’ capacity as lawyer, it is privileged
45
** See p.45 for what a lawyer should do if they do decide to serve on the board.   ** See p.46 for Role Of Corporate Actors
Finance

[§6.01]
Introduction to Methods of Finance (Pros/Cons) 
47


1.
Shareholder Loan (Debt Finance)
Advantages:  simple method, easily repaid, SH will rank at least equal to other creditors, can get security  to rank higher



Disadvantages:  may be detrimental tax conseq, especially if SH doesn’t collect interest and certain conditions aren’t met



2.
Share Purchase (Equity Finance)
48
Advantages:  interest on money borrowed to buy the shares can be deductible by the SH



Disadvantages:  money can’t be returned so easily; repurchase may lead to taxable dividend; SHs rank below creditors

3. Corporate Borrowing

Advantages:  Optimal financing b/c it maximizes the concept of limited liability 

Disadvantages:  Some lenders aren’t wiling to lend w/o a personal guarantee.  If this happens have to decide which is best: 1) direct loan to co w/repayment assured by SH guarantee (the co. deducts the interest) or

2) loan to SH who in turm makes a SH’s loan or purchases assets  (the SH gets to deduct the interest from other income)   


[§6.02]
Issue of Shares
49


1.
Initial Proceedings:  subscriber’s appt d’ors and then the d’ors allot and issue shares



2.
Kinds of Shares:  Most in BC are non-par value.  Rights attached to different classes of shares may be the same except where one class is designated as preferred or preference in which case some preference must be apparent from the provisions The rights attached to a class of shares apply equally to all shares of that class.



3.
Share Registers and Certificates




( Certificate is proof of title; entry into share register makes person a member 



( Cannot issue share certificate until company enters info in share register 



( Every member is entitled to a share certificate, without charge 

4.
Form of Share Certificates:  Certificate must state that there are or attach the SRR; must follow req’mts in s.51
50


5.
Dating of Share Certificates and Other Formalities: Certificate must state date issued and officer must sign it

6.
Lost Share Certificate:  Replacement on payment of a “prescribed amount” – usual practice is to get a stat dec and indemnity from person who requests replacement.



7.
Price for Shares:  Shares not fully paid until receive full consideration in cash, property or services.   If articles state, priced determined by directors.  If not by SR 


8.
Non-Cash Consideration for Shares:  Value of non-cash consideration set by directors that is no greater than FMV



9.
Limitation of Liability:  Limited to the value agreed to be paid for share



10.
Payment for Shares/The Paper Trail:  All shares need to be fully paid before issued; should have paper trial
51


11.
Partly Paid Shares:  Only for companies incorporated prior to 1973



12.
Commissions and Discounts:   Can’t issue shares for as a commission  but a discount up to 25% discount can be given for this service.




13.
Restrictions on Subsequent Allotments



( SHs of non-reporting cos have pre-emptive rights; they must be given minimum 7 days to accept their pro rata entitlement; general waiver is prohibited but SHs can waive their right each time shares are allotted.



14.
Transfer of Shares:  Transferable as provided for in the articles; must have proper instrument of transfer- usually on back of share certificate; name of transferee must be entered on the co’s share registers. 



15.
Restrictions on Share Transfers:  most articles prohibit the transfer of shares w/o the approval of the d’ors



16.
Transmission ( Involuntary transfer process which occurs following the death or bankruptcy of SH
52


17.
Conflicts:   First duty of the co’s lawyer is to the company so lawyer must ensure not to prejudice or oppress minority SHs

[§6.03]
Borrowing and Granting of Security
52


1.
Introduction:  lender’s lawyer has to ensure that the co has the power and capacity to borrow



2.
Capacity to Borrow:  s.22 allows restrictions to be placed in the memo regarding the co’s powers



3.
Lender’s Lawyer
52



( Conduct searches, peruse memorandum on capacity to borrow, peruse articles on power of directors to borrow, prepare resolution sanctioning the borrowing.  This is prudent practice in lending situations.


4.
Opinions From Borrower’s Lawyer
53



( Opinion: duly incorporated, has capacity to borrow, security docs were validly executed and delivered 


5.
Registration of Charges (PPSA):  lender should make sure there is a provision in the agm’t against PMSIs 
53


6.
Register of Debentures:  Still used in public offerings of secured debt with multiple lenders
53
[§6.04]
Restricted Transactions/Loan and Financial Assistance
54


1.
Intro/Reasons for Restrictions:  These provisions stop cos from undertaking transactions not aimed at earning profits 


2.
Restricted Transactions: Purchase or Redemption of Shares




(i) Authority: Company can purchase or redeem shares only if: a) shares have a right of redemption attached, OR b) memo/articles authorizes purchase.  Must also pass solvency test and req’mt to purchase PRO RATA



(ii) Solvency Test:  the inability of the co to pay debts as they become due in the usual course of biz..  Test must be applied when agm’t is made and also at the time of performance. 



(iii) Requirement to purchase PRO RATA:  An offer to purchase must be made pro rata to every member who holds shares in that class- this can’t be overridden by memo or articles.  A redemption of shares must also be offered pro rata but this can be overridden by memo or articles. 


3.
Financial Assistance and Guarantees (ss. 102 and 103)
55



(i) Section 102: Cannot give financial assistance if insolvent or assistance would render co insolvent



(ii) Section 103: Cannot give financial assistance:   (a) for the purchase of shares;  (b) for the purchase of debt convertible into shares: (c) on the security of a pledge or a charge on shares:  d) in any other case unless there are reasonable grounds for believing that it is in the best interests of the company 



( D’ors can rely on “business judgement rule”: crts will not look behind business decisions if acted fairly and reasonably 

4.
Exceptions to the Financial Assistance Restrictions in s.103
55



(i) For employee stock purchase: with special resolution and if in best interests of the company
56



(ii) Acquisition of at least 90% of the issued shares of each class: need special resolution; can trigger right of dissent- only for non-reporting companies. 



(iii) Related company exception

5.
Saving Provision:  BF lender for value without notice or the company, may enforce the K
56


6
Planning Tips and Traps for the Unwary
56



( If ultimate object is to enable the person to obtain shares then s.103 applies and can’t do it



( S.103 considered when: the transaction becomes a binding legal commitment and when financial assistance is given 
Ordinary Procedures

[§7.01]
Transfers of Shares
57


1.
General Information




( Share is transferable as provided by the articles – if have restriction, certificate must bear statements that exists
( Proper instrument of transfer must be delivered to the company 



( Every transfer must be recorded in the register of members 



( Articles can give directors the absolute right to refuse to approve a transfer 


2.
Transmission of Shares on Death and Bankruptcy




( Beneficiary may apply to effect transfer- required to produce certain documents 
[§7.02]
Shareholders' Meetings
57


1.
Definitions: "Members" and "Resolutions"




( Member: subscriber or person who has agreed to become a member and has been entered into register of members



( Ordinary resolution: resolution passed by simple majority 



( Special resolution: resolution passed by ¾ vote 


2.
Annual General Meetings: Calling, Notice, Quorum and Waiver




( When?, What must occur?, How may an AGM be called?, Notice (usually 21 days), Quorum (2 people unless 1 man co), Waiver  of Notice (for appearing at meeting), Where?
( Articles normally set out procedures for calling a general meeting;  annual GM may be waived if all members agree 


3.
Voting
58



( Unless the articles of a co otherwise provide, every member at a GM is entitled to one vote in respect of each share.  BUT ALWAYS CHECK ARTICLES! 

4.
Proxies ( APPLY ONLY TO REPORTING COs. May appoint a proxyholder who will attend and act on behalf of member


[§7.03]
Financial Statements
59


(F/S and Auditor’s Report (if any) must be presented at each AGM of the members. Must be approved by directors (signature of 2)

[§7.04]
Annual Report
59


( Must be filed within 2 months of each anniversary date of incorporation 
( Failure to file will result in co not being in good standing and ultimately, dissolution

[§7.05]
Registrar of Companies
59


1.
Records Maintained by the Registrar:  Name index, register of dissolved companies & mortgages, company files 



2.
Filings With the Registrar:  Registrar has discretion to refuse filings 
60

[§7.06]
Registered and Records Offices
60


1.
Records Office Functions:  Records have to be available  at least 2 consecutive “normal business hours” each day.  Different records must be made available for d’ors, members and debenture holders, and  the public.



2.
Duty of Care



( To prepare and maintain records and register 



( To avoid loss, mutilation, or destruction and falsification of entries 



( To provide simple, reliable and prompt access to the records 



3.
List of Members and Debentureholders; Forms of Records Generally



( Have to provide list of members within 14 days of receiving an affidavit- but list can only be used for corporate purposes



4.
Records to be Kept at Records Office



( Certificate of incorporation, memorandum, articles, registers, minutes, every document filed, audited F/ST



5.
Examination of the Records:  s.164 sets out procedure for examining corporate records; different inspection rights for d’ors, members, public



6.
Time Coverage of Records:  Those established or made after October 1, 1973




7.
Other Records and Material
61



( Seal not required but may encounter problems with LTO and banks 



( Accounting records kept at place determined by directors, who may make up regulations governing inspection 
[§7.07]
Auditors and Audits
61


1.
Requirements for Auditor
61
( Have to appoint auditor, but non-reporting co can consent to waive auditor- if the non-reporting co has a parent reporting co, it must get waiver approval


2.
Appointment of Auditor ( D’ors may appoint first one and then appt or waived at each GM
61

Special Procedures

[§8.01]
Alteration of Memorandum and Articles
62
1. Alteration of Memorandum- s.217
( Alteration not effective until certified copy of resolution is filed at Registrar.  Notation should appear at the bottom.
( Some alterations don’t require special resolution-  wrt to reducing capital, this can be done by d’ors res’l or ordinary res’l.
2. Alteration of Articles
( S. 219 allows the co to alter articles – must be made by SR and filed UNLESS it’s a d’ors  res’l creating special rights and restrictions for a series of shares under s. 229(1)

[§8.02]
Alteration of Share Rights
63


1. 
Creation of Special Rights and Restrictions:  Special resolution (and also separate res’l if the special res’l will prejudice a right or special right of a particular class of shares- need ¾ majority)



2.
Variation or Abrogation of Special Rights and Restrictions (on issued or unissued shares) :  Special resolution 



3.
Interfering with/Prejudicing Class Rights       ( Need consent of holders of the class or series (What is prejudicial?) 
64

4. Right to Apply to Court


( Usual Remedy available – that applicant’s shares be bought by co or some other person OR set aside SR altering SRR
( Who may apply – need to own 10% and voted against SR, or 10% of class and voted against separate class res, or 10% of series affected and voted against separate series res 
( Application must be made within 14 days after passing last res’l and notice must be served on co with affidavit



5.
Filing With the Registrar:  When will the Registrar accept a special resolution?
65


6.
Series of Shares




( Class of shares can be issued in one or more series if permitted by SRR of that class 



( All series of the same class must be EQUAL



( D’ors res’l, before the issue of shares in a series, can alter the memo/articles to fix the # of shares in that series and to attach SRR to the shares of that series.  Once shares of a series has been issued, cannot be changed by directors resolution 

[§8.03]
Increase in Authorized Capital
65


( Alter memo done by SH resolution provided for in articles or, if n/t in articles, Special Resolution


( 3 ways to increase capital: create new shares, increase # of existing class, increase PV of existing class (but only if no shares of that class are issued) 

[§8.04]
Subdivision, Consolidation and Change of Shares ( s.231 (1) changes requiring SR changing memo/articles
66


1.
Subdivision:   PV shares can be subdivided into a greater # of shares with a smaller PV; NPV shares divided into any greater number of shares with no par value

2.
Consolidation:  Opposite of subdivision



3.
Changes:   Can change shares from one kind to another, name of shares, max price for which NPV shares may be issued
66
[§8.05]
Reduction of Capital and Cancellation of Shares- s.232
67


( Directors resolution or ordinary resolution- don’t need crt approval.  [See other times when a reduction in capital doesn’t require crt approval].


( 3 ways. Cancel: *unissued shares, fully paid shares surrendered by way of gift to co., escrow shares of a reporting co. surrendered under an escrow agreement 

[§8.06]
Capital Alterations Generally
67



( General Information:  All capital alterations can be made by one res’l and consents of a class can be made by one separate res’l



( Required entries into company records: alterations in capital require entries in records office- amendments to memo & articles, resolutions, minutes of directors’ meetings, information cir

[§8.07]
Change of Corporate Name
68


( Special resolution req’d for voluntary name change- Registrar must issue certificate showing change + publish notice in Gazette 


( Registrar may order an involuntary change of name.

Dissolution and Restoration

[§10.01]
Cancelling and Striking from Register
75


1.
Involuntary Dissolution:   There are a # of reasons why the registrar can strike a company off.  Lieutenant Givernor in Council has power to cancel the incorporation of a co. Liability continues of every director, officer, liquidator, member 



2.
Dissolution by Request:  Have Ordinary Res’l and file a certified copy along with affidavit of two or more d’ors – can only be done when all debts and liabilities are known and paid off or released (have to be in good standing)


[§10.02]
Winding–Up
75


1.
Voluntary Winding-Up:  Done under s. 267 to 296 when not all extensive debts and liabilities are known .  S/t done under s.258 when the parent is going to assume all the debts and liabilities.  Must have affidavit of d’ors and SR
75

2.
Powers and Duties of Liquidator During Wind-Up; Status of Company During Wind-Up
76
( At the same time SR is passed, members must appoint liquidator by OR or SR – and liquidator must published notice in Gazette and file notice of appt (Form 11) and certified copy of SR with Registrar
( There are many duties listed for the liquidator;  Powers of d’ors/officers cease on the appt of a liquidator



( Once final GM is held and liquidator files the necessary docs, the co is automatically dissolved after 3 months. 



( The liquidator should get the necessary clearance certificates under statutes before distributing assets to members.


3.
Winding-Up by Court Order:  D’or, member, creditor, trustee for debenture holders, or receiver-manager may apply to crt for a winding-up order.  Done if “just and equitable” NOTE: heavy burden to show “just and equitable” – see p.86 
77
[§10.03]
Restoration
77
( Can be done within 10 yrs following dissolution or cancellation – have to prove would be just to do so
( Application should be made by desk order, commenced by praecipe.

Extraprovincial Companies

[§12.01]
Extraprovincial Companies
81


1.
Definition:  regular def’n for carrying on biz or if name listed in phone directory, there is a resident agent, etc.
81


2.
Registration
81
( Must register within 30 days of commencement of business in BC; Unless it is a fed co, name should be reserved


3.
Duties of Extraprovincial Companies
81
(a) Attorney- unless under its charter its head office is in BC, the ex-pro company must have an attorney resident in BC
(b) Required filings in British Columbia- change of office, d’ors, amalg agm’ts, annual reports, etc.
(c) Records to be kept at Head Office in British Columbia- charter docs, register of d’ors, copies of mortgages in BC, etc.


4.
Failure to Register an Extraprovincial Company
82
(a) Disabilities – can’t maintain an action, can’t hold an interest in land in BC  (not applicable to CBCA co)
(b) Fines and Penalties - $50/day
Shareholders – Rights and Remedies

 [§13.02]
Court Proceedings
84


1.
General Provisions:  Made by peition; without notice; served on co at its registered office or on a d’or, officer, or liquidator


2.
Rectification of Irregularities:   Court can rectify irregularities on its own motion or on application by interested person



3.
Relief from Oppression:  Hard to Get- SH can go after go or d’ors and officers personally.  In order to succeed on grounds of oppression must show co is not dealing honestly and fairly.  In order to succeed on basis of unfairly prej SH must show they’ve been denied a legitimate expectation to participate.  Conduct must be burdensome, harsh and wrongful. Where there is a SH agreement, the SH should pursue his rights under the agm’t. Crt can grant interim or final relief. 



4.
Derivative Actions:  Brought by a member or director on behalf of company; A member or d’or may, with leave, defend the action.  There are 4 requirements to bringing and defending a derivative action 
85


5.
Order for Winding Up:  Heavy burden to prove winding-up is “just and equitable.”   Essential factor is that the r/s b/w the co’s SHs has deteriorated to such an extent that they have neither trust not confidence in each other’s ability to manage the co’s affairs.  May be easier to get this order than for a crt to find that the SH is being oppressed. 


[§13.03]
Dissent Proceedings
86


1.
General Information




( A dissenting member who disagrees with a proposed SR can require company to purchase shares at “fair value”



( List of Special Resolutions that give rise to right of dissent 


2.
Preliminary Steps:  notice of the rgt to dissent must be given to all members entitled to vote at the meeting.  Dissen’g mem must give the co notice of its dissent w/I 14 days after co gives dissenting mem notice of its intention to act under the SR



3.
Application and Price ( Application can be made to court to have price for shares determines



4.
The Rights and Duties of the Dissenting Member/Relief




( Cannot assert the rights of another member; Cannot withdraw requirement to repurchase shares; Cannot vote in favour of the SR; Cannot act inconsistently with the dissent.   Until paid can exercise all the rgts of a creditor.
Shareholders' Agreements

[§14.01]
Introduction:  SH agreements fill in cracks between Act/memo/articles 
87



( There are some benefits for SHs in the Act, memo, and articles: 1) s.41 Allotment;  2)  Purchase/redemption protection;   3) the need for SR approval in order for the co to do a number of things; 4) charter docs may restrict business, powers, and may add special rights and restircitons, etc.



( ** See p.88 for when charter doc is more appropriate and when shareholder agm’t is more appropriate.


[§14.02]
Parties ( Between SH and Company 

89
( If SH is a co, it may be good to have its SHs as parties to the covenant regarding control of the SH company.
[§14.03]
Conduct of the Affairs of the Company
89
( In regulating the conduct of the affairs of the co, it is necessary to obtain a balance b/w protecting minority and limiting mag’mt

1.
Management of the Company
89



( # of directors, quorum, where meetings are held, etc.


2.
Major Decisions
89



( Financing, non-arm length transactions, budgets, major contracts, acquisitions will probably req’d SR or unanimous res’l


3.
Employment Contracts
89



( Should be tied into SH agreement so that default by a SH under his employment K triggers default under SH agreement 


4.
Non-Competition Agreement
89



( Agreement not to be involved in competing business must be reasonable or they will be deemed void.
[§14.04]
Financing/Shareholders' Contributions/Distribution of Net Profit
90


( Shareholder’s Contributions: Model agreement has clause saying majority of board can require SH to loan additional $ to comp.


( If SH defaults in obligation to loan money some  remedies available are: (a) diluting the reluctant SH’s interest, or  (b) paying a higher rate of interest to those SHs who do loan.

( Distribution of Net Profit: 


91

( In the form of: salary, dividends, interest, payment of SH loans, return of capital 


( Dividend’s policy may include: fixed return on investments, % of net profits, % of net profits subject to a working capital ratio, a veto by certain SH, or surplus exceeding a particular figure 

[§14.05]
Restrictions on Transfer/Right of First Refusal:  Purpose is to keep outsiders out
91


( An absolute prohibition on share transfer is invalid 


( Usual provisions to control admission of new SHs include: 



(a) approval by directors or SHs of all transfers (100% consent may be too onerous)


(b) pre-emptive rights before a sale to a 3rd party-  either obtain offer from buyer first or go to SHs first- RIGHT OF 1st REFUSAL.  Which ever option is used, it may be hard or an inconvenience on the remaining SHs either to have to produce a substantial amount of $ in a short time or to have a 3rd party SH whom they may not approve.  See p.92 for ways this problem may be mitigated. 


(c) tag-along rights:  minority SHs are entitled to require that before the transferor is entitled to accept an arm’s length offer, the minority SHs must be made the same offer by the buyer.


drag-along rights:  if a SH receives an arm’s length offer they can require that all other SHs sell their shareholdings to the same buyer on the same terms and for the same price.


[§14.06]
Compulsory Buy–Out:   Minority SHs won’t be able to sell their shares if they want out so there should be a buy-out clause.  Issue is:  How to establish a price.  Possibility is a “Shotgun clause” – enables a SH (the instigator) desiring to offer all of his investment in the co to give notice to the remaining SHs requiring that they either sell their investment to the instigator  OR purchase the instigator’s investments.  Problem arises where one SH wants to buy and another wants to sell.  Alternative to shotgun is requiring other SHs to purchase from instigator or to sell 100% of the shares of the co to a third party 
92

[§14.07]
Investment Sale on Death:  Want to ensure that shares don’t go to deceased SHs heirs but to remaining SHs or the co
93
( To relieve SHs, co may buy life insurance for SHs, spread purchase price payment over time, or co. could buy the investment 
( See here for tax consequences.

[§14.08]
Default:  Forced sale at a slightly reduced price is a good incentive to be good corporate and contractual citizens
94

The Canada Business Corporations Act   

 [§15.02]
Capacity and Powers of CBCA Corporations
139


( Capacity and powers of a natural person.  NO act is invalid by reason only that it is contrary to its articles or the CBCA


( Cannot carry on the business of a bank, insurance company, or degree-granting institution 

[§15.03]
Whether to Use a Company Act Company or a CBCA Corporation
139


1.
Advantages of CBCA Corporations



2.
Usual Commercial Practice
140


3.
Advantages of Company Act Companies- WHEN TO CHOOSE BCCA AND WHEN TO CHOOSE CBCA

[§15.04]
Words with Special Meanings under the CBCA

140
( memo = articles of incorporation; articles = bylaws; SR – need 2/3 rather than ¾; reporting co = distributing co.; incorporator = subscriber (except incorporator doesn’t have to agree to take a share and isn’t the first d’or); member = shareholder 
[§15.05]
Incorporation Procedures
141


1.
Name Selection and Reservation- basically same as BCCA




( Distinctive element + descriptive element + legal element (Corp., Inc., or Ltd.) 



( If you want to reserve name, you can request Director to approve NUANS search- valid for 90 days from date of request



( Numbered names can be reserved up to 6 months in advance 



( Often both a French and an English name will be used.


2.
Documents/Incorporation Procedure:  Bylaws are not a public document and need not be filed (but can still be viewed)
( Have to file articles of incorp, notice of dirs, notice of reg. office, NUANS report, incorp fee 


3.
Differences Between Articles of Incorporation and a Memorandum **
142


4.
Organizational Meetings:  bylaws are passed by d’ors and are only effective until next SHs meeting



5.
Registered Office and Records Kept
143



( Must at all times have a registered office in the province specified in articles 



( Records: articles, bylaws, unanimous SH agreement, minutes, resolutions, notices, securities register 


6.
Rights of Examination of Corporate Records:  Who may examine?, Affidavit, Difference 


[§15.06]
Corporate Finance:  For the most part, the CBCA applies in the same way to private and public corps.
143


1.
No Par Value Shares Only


2.
Unlimited Number of Shares Permitted



3.
Shares to be Fully Paid:   Cannot be by promissory note or a promise to pay



4.
Stated Capital:   Must maintain a separate capital account for each class and series issued 




5.
Directors May Fix Special Rights In One or More Series:  This can be useful



6.
Trafficking in Shares
144



( CBCA: may not hold shares in its parent corporation;  BCCA: may but is not entitled to vote those shares



( CBCA co may purchase own shares but no pro rata offer needs to be made


7.
Financial Assistance
144



( Cannot give financial assistance for purchase of its shares where there are reasonable grounds that the effect would be to render the corporation unable to pay its liabilities as they become due.  Basically if they can pay dividends they can lend $



( No provision regarding a SR or d’ors being of the opinion that it’s in the best interest of the company as in BC with s. 103

[§15.07]
Security Certificates, Registers and Transfers
144


1.
Negotiable Instruments
144
( If transfer restrictions are not noted on a security certificate of a CBCA co, the certificate is a negotiable instrument and is valid in hands of BFP without knowledge of any defect in title- so must be careful when issuing replacement certificates



 ( The co can be liable if it issues a certificate to person not entitled to it


2.
Registers:  similar to BCCA
144
[§15.08]
Directors and Officers
144


1.
Restraints on Directors' Powers
144



( CBCA d’ors are only subject to unanimous SH agreement (written agreement b/w all SHs of corp) (BC subject to Act and articles).  Under CBCA, SHs have the duties of d’ors to the extent that the d’ors powers have been restricted.


2.
Shareholder Democracy: CBCA closer to 51% democracy wrt Electing D’ors
145



( Term: max 3 years (BCCA in accordance with articles) 



( Removal: done through ordinary resolution (BCCA special resolution unless provided in memo or articles) 


3.
Residence




( 25% must be resident Canadians- relaxation of residency req’mt is to allow for broader international representation



( Majority if corp. engages in an activity that is in a prescribed business sector 



( 1/3 if corp. is a holding corp. and earns 95% of its revenues offshore 


4.
By-laws:  Changes done by d’ors immediately and then approved by SHs by OR at next meeting (BCCA need SR) 
146


5.
Delegation of Directors' Powers:  Directors allowed to appoint managing director or committee and delegate.  Under BCCA, no specific provisions regarding committees of d’ors.

6.
Standard for Directors’ Duties




( Duties same as BCCA



(Disclosure of Conflict: Must disclose conflicts  (and so must officers)



( if don’t disclose, not accountable if transaction is approved by SR or transaction was reasonable and fair to the corporation 




(Indemnity: no requirement that indemnity be court-approved  (except in derivative action) 


7.
Officers




( No specific provisions requiring certain officers; No requirement that the president be a director



( Appt is under control of d’ors, subject to articles, bylaws, and any unanimous SH agm’t
[§15.10]
Shareholders
147


1.
Meetings
147



( First AGM no more than 18 months after incorporation 



( Other AGMs not more than 15 months after last AGM (but F/ST not more than 6 months old must be presented at AGM) 


2.
Record Dates ( For when SHs are entitled to receive notice of meetings



3.
Form of Notice of Meeting:  21 to 60 days before the meeting and must state nature of meeting and any proposed res’l



4.
Right to Vote:  One share = one vote. Can still vote even if acquired shares after the record date (diff’t from BC)
148


5.
Cumulative Voting:   S.107 says articles may provide for Cumulative Voting (diff’t from BC)


[§15.11]
Financial Disclosure
148


1.
Report of Directors:  Not necessary to place report of directors before AGM 



2.
Approval of Financial Statements:  As under the BCCA, d’ors must approve (but not for interim statements)



3.
Filing of Annual Financial Statements




( A distributing co must send copy of its annual F/ST to the Director (unless already filed with a securities commission) (diff’t from BC)



4.
Waiver of Auditor:  can be done if not a distributing co and even if its parent is a public co- don’t need approval



5.
Independent Auditor:  Unlike the BCCA, auditor does not have to be CA or CGA- just independent 



6.
Resignation or Removal of Auditor:  Provisions of the CBCA are more detailed 
149

[§15.12]
Fundamental Changes
149


1.
Special Resolution:   2/3 for fundamental change (BCCA ¾).  Under CBCA, the notice of a meeting of SHs is req’d to contain the text of any special res’l at least 21 days before the meeting (unless all SHs consent to waive notice of meeting).



2.
Meaning of "Fundamental Change"




( Not defined in either BCCA or CBCA but is “a change in the constitution of the company, or the nature of its business, that is so severe that it fundamentally changes the arrangement under which a SH purchased his or her shares in a corp.”  Can be as simple as change in name to as severe as an amalgamation.


3.
Dissent Proceeding




( List of when available and when not 



( Unlike BCCA not available for:  (a) proposal to give financial assistance to purchase 90% or more; (b) proposal to convert a specially limited co to an ordinary co; (c) proposal to authorize liquidator to sell or transfer biz in exchange for shares


4.
Procedure:  upon passing of a SR, articles of amendment are sent to Corporations Directorate
150


5.
Amalgamation-  if CBCA co is to be amal with a co under the laws of another jur’n there will have to be a continuance first




( Two differences with BCCA: (a) don’t need court approval; (b) can have a short form amalgamation with no agm’t


6.
Arrangements
151



( Arrangements are generally intended to provide a mechanism for a co in financial difficulties to reorganize its affairs with the consent of its SHs and/or creditors.  It can also be used to accomplish a number of other corporate transactions.



( CBCA contemplates transaction involving another corporate entity  (BCCA only contemplates transaction with SH and creditors- but the prevailing view is that a wider variety of transactions are actually permitted)



( CBCA narrower because requires corporation to be “insolvent” and have no other “practicable” way to carry out the transaction AND need to notify Director, who will often participate in the court hearings 

NOTE:  Under CBCA, incorporation is regarded as a right, whereas under the BCCA incorporation is regarded as a privilege. 

The Corporate Tax System 

[§18.01]
Canadian–Controlled Private Corporation
189
(  Taxation of a CCPC is more complex than individual taxation b/c: 1) income earned by CCPC is taxed first to CCPC and then to an individual shareholder-employee; 2) the policy goal of the tax system is that a dollar of income earned by a CCPC should not be taxed more heavily or lightly than a dollar of income earned by an individual-  this policy goal is called “integration”

( CCPC = private company + resident in Canada + not controlled by public company, or non-resident person

( “Control” can be 50% ownership of voting shares (de jure control) or indirect influence over corporation in fact (de facto control)


( “Public company” is a company resident in Can. whose shares are listed on tiers one or two of the Canadian Venture Exchange, Toronto, Montreal, or Winnipeg stock exchanges; can also elect to be if have enough SHs

[§18.02]
Taxation of CCPC
189
(  There is a basic corporate tax rate of 38%, which is subject to a general rate reduction of 3%.  Ranges from 17.62-39.62%.  Also pay a surtax of 4%. The feds allow a 10% corporate tax abatement against its basic federal rate to accommodate provincial tax.

1.
Active Business Income
190
( 35% in 2002 minus 10% provincial tax abatement and possible rate reduction (ie: small biz).  Income derived from passive biz (rents, royalties, interest) IS NOT considered active biz income.


( These are all excluded (or reduce income):
(i) Small Biz Deduction (Tax Credit) (effective rate is 17.62%).  Can’t have more than $200,000/yr of income and $10,000,000 capital



(ii) Specified Investment Business (Passive Income).  Excluded from active biz income and included in the calculation of a co’s aggregate investment income.  Does NOT qualify for small biz deduction. 



(iii) Personal Service Business 
191
( Excluded from active biz income.  Income in personal service biz income which is taxed at top corporate rate and the expenses that can be deducted are limited.


(iv) Manufacturing and Processing Profits and Deductions (Tax Credit):  Reduces the max rate of corporate tax by 7% in respect of Cdn manufacturing and processing profits that do not qualify for the small biz deduction.



2.
Capital Gains:  Only 50% of capital gains are taxable.  The tax-free portion is added to the co’s capital dividend account: from which dividends can be distributed tax free to SHs if the proper election is made.  The taxable portion is included in the aggregate investment income of the corporation.


3.
Aggregate Investment Income  



( Includes: interest, rents, royalities, specified investment business income, taxable portion of capital gains, any other Canadian sources of passive income



( These taxed at full corporate rate (49.29%) BUT on payment of dividend get 26.67% refunded—so effective rate is about 25%.  This system means that there is no real advantage for an individual to hold investments in a CCPC.  (RDTOH) 



( This system means that there is no real advantage for an individual to hold investments in a CCPC.  



( The refundable tax is added to a notional tax account called refundable dividend tax on hand- RDTOH- is carried forward by co from year to year.



4.
Dividend Income
192
( If co receives dividend from another co in Can that it is connected with, the dividend is normally deducted from co’s taxable income because tax already been paid on it by other co.. BUT dividends from a Cdn co that the recipient co does not control or is not connected to have a special tax levied on then- these are PORTFOLIO dividends.  However, the tax is refunded when dividends are paid to the SHs so the SHs are subject to the tax as if they had received the dividends directly.

[§18.03]
Taxation of Dividends
193
(The dividend tax credit is based on the grossed-up amount of the dividend (ie: what the dividend was before tax was paid by co.)  Example:  if dividend was $500 but individual only received $300, the individual would be taxed based on the $500 if the individual simply brought into income the actual amount of the dividend received, then his income might be such that he would be taxed at a lower bracket than if he had earned the income directly.  BUT since double taxation would result, the individual is entitled to a tax credit designed to approximate the underlying tax paid by the corporation.
[§18.04]
Integration in Practice
193
( Attempts to ensure that the aggregate tax paid by a corporation and its SHs is identical to the tax that individuals would pay if they earned the same income directly. 
[§18.05]
Tax Advantages of Incorporation
193


1.
Deferral Advantage ( This is the ability to defer tax by paying less tax today on income that is not needed for immediate personal purposes.  Only useful if the SHs marginal tax rate exceeds the co’s tax rate. 



(  For example, where active biz income is earned by CCPC that gets Small Business Deduction and that income is not immediately paid out by way of dividend, there is a significant deferral of income tax if the SH who would otherwise earn the income directly pays tax at the top personal marginal tax rate. 


2.
Income Splitting :  Can divert funds to other family members with little income but beware of the attribution rules 
194


3.
Estate Freeze:  Can freeze value of your shares and put all future value on others (so no heavy tax on death) 



4.
Qualified Small Business Corporation Shares:  $500,000 exemption ONLY AVAILBALE TO INDIVIDUALS wrt to gains on the dispo of shares of a CCPC


[§18.06]
Disadvantages of Incorporation
195


1.
Double Taxation: When an individual dies, he is deemed to have disposed of his property at FMV (unless dispo is to spouse, etc.).  If the property is shares of a co, the FMV will reflect the value of the underlying assets of the co.  When the co subsequently disposes of its underlying assets, the co will recognize a capital gain- so double taxation 


2.
Double Taxation where Refundable Tax is not used
 ( If an individual dies when there is a balance in the RDTOH account



then that individual will suffer double tax. 


3.
Segregation of Profits and Losses :  Loss incurred will be trapped in the corp- can’t be deducted against indiv’s income



4.
Capital Gains Exemption [NOT AVAILABLE to corps]



5.
Filing Requirements :  Must file Annual corporate tax return 



6.
Shareholder Benefits:  BE careful b/c may be taxable.  Ex: if co lends $ to chief SH at below market rate, diff is taxable 

7.
Transferring Assets out of the Corporation :  to an individual is normally deemed to be at FMV. 



8.
Absolute Tax Costs
196



( Where CCPC has income from active business > $200,000 there is an absolute tax cost.



( All of a non-CCPC income is taxed at a higher rate 
Appendix 3 and 4








       197

Transfers of Property to Corporations

[§19.01]
Transfers of Property to Corporations
199


1.
Situations where Property is Transferred to Corporations



( Incorporation of a business previously carried on by proprietor or partnership



( Transfer of shares of an operating company into holding company



( Transfer of assets within a corporate group 



( Division of assets among SH



( Take-over transactions 



2.
The General Rule [s.69]



( If transfer property to a non-arm’s length corporation: 



(a) transferor’s proceeds = FMV, even if gift or full consideration not given (so the amount that the FMV is greater than the tax cost is the amount of the gain).  If the property is inventory, the full gain is included in income.  If the property is capital property, half of the gain will be brought into income.



(b) effect on corporation = corp will be deemed to acquire the property as the FMV if it was a gift BUT if s/t was paid, that amount will be the cost to the transfer or the actual cost if it wasn’t



( In certain circumstances the transferor and transferee corp may desire to effect a transfer at FMV- ie:  if transferor has losses that may expire or if they have capital gains exemption they can use. 


[§19.02]
The Rollover Alternative (Section 85)
( If requirements satisfied the transferor will recognize no gain.  The tax paid is deferred until the transferee sells the property

199


1.
Requirements
200



(a) Property has to be eligible property 



(b) Transferor (giver) can be any taxpayer 



(c) Transferee (gets) a “taxable Canadian corporation”—i.e. a corp. resident in Canada at the time of transfer that was either incorporated in Canada or resident in Canada continuously since June 18, 1971 and which is not exempt from tax under ITA



(d) Consideration must include shares of corporation **  (which can be just a fraction of a share)



(e) Joint election must be filed 


2.
Determining the Elected Amount: General Rules and Specific Rules
201



( General Rules: 2 limitations –the minimum that can be received is the FMV of “non-share” consideration received by the transferor from the transferee co ($, etc.);  the max elected amount is the FMV of the property transferred to transferee co.


( Specific Rules: :
(a) Inventory/Non-depreciable Capital Property – elected amt can’t be less than the lesser of: i) the FMV of the property 



sold and ii) the cost of property sold at the time of sale.  NOTE: transfers of non-depreciable capital property to affiliated parties which would otherwise result in a loss to the transferor will no longer be governed by s.85(4).  Rather the loss will remain a loss of the transferor’s income until the property is disposed of by the transferee to a non-arm’s length person.



(b) Depreciable Property – elected amt can’t be less than the least of the undepreciated capital cost, cost to transferor, FMV



(c) Eligible Capital Property (goodwill) – elected amt can’t be less than least of 4/3 of the transferor’s eligible capital; cost to the transferor of the eligible capital property, and the FMV of the eligible capital prop at the time of transfer


3.
Cost of Property Received by Transferor
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( The cost =the elected amount chosen in respect of the particular asset transferred.  (See example)


4.
Valuation Concerns
204



( S.85 (1) (e.2) If value transferred is greater than the elected amount chosen and the value of the consideration received AND it is reasonable to regard the excess as benefit conferred on a related person, then the elected amount is automatically increased by the amount of the benefit 



( Exception: does not apply if the taxpayer (giver) owns all of the issued shares of corp. immediately after disposition 



( Price Adjustment Clause:  it has become common to include these clauses in the agm’t of P/S. Can be reviewed by CCRA


5.
Paid-Up Capital Adjustments- purpose is to prevent taxpayers from transferring assets which have appreciated in value to a co in exchange for capital stock of that co that has a paid-up capital in excess of the tax cost of the property transferred.
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