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[§1.01]
Introduction
1

Impact of Constitutional Issues

[§2.01]
Constitutional Basis for Allocation of Jurisdiction to Provincial and Superior Courts
3


1.
The Problem
3


2.
Which Legislature?  The Division of Powers in Family Law Matters: Federal powers include actions under divorce act (only federal) and provincial act FRA can handle many of the same issues; prov court can deal with custody and guardianship and may have limited powers in relation to restraining orders
3


3.
Which Court?  Conferring Jurisdiction on the Proper Court: choose the forum carefully so that you don’t have to switch too often; if there is an existing provincial order, the BCSC can’t make an interim order; if the federal court makes an order for custody or maintenance it supersedes the provincial act
5


4.
Conflict in Court Orders
6


(a)
Within One Province: a SC order prevails, but if it is silent on the matter then the prov court order will survive – paramountcy doctrine 
6


(b)
Between Two Provinces/Countries: the divorce order always prevail; if the courts are at the same level usually the first ordered prevails; there are provisions in the FRA part 8 about reciprocal variation of maintenance orders
6


(c)
Conflicts in Custody Orders Between Two Provinces/Countries: may avid paramountcy thru the parens patriae doctrine (in the BIOTC) to choose the prevailing order – but only a superior court can do this; there are also other ways and part 3 of the FRA sets out some rules such as the second juris must give effect to the original custody order unless the second court thinks serious harm will come to the child from enforcing; it is wise to register the order in the province to which the spouse fled
6

appendices


Appendix 2 – Jurisdiction: what the 2 courts have juris over 
8


Appendix 2A - Proceedings in the Provincial Court of British Columbia
9


Appendix 2B - Proceedings in the Supreme Court of British Columbia
10

Family law proceedings: an overview

[§3.01]
Introduction 
11

[§3.02]
The Legislation: Divorce Act and the Family Relations Act: the DA governs divorce and the FRA alone governs guardianship of children and both cover children issues and support although under the DA they are called corollary relief; the FRA governs division of property which includes common law spouses
11

[§3.03]
Choosing the Forum
11


1.
Jurisdiction: only the BCSC justice can grant a divorce or make orders respecting property and both can make orders about children although only the BCSC can make an order in the BIOTC which is not in the legislation
11

2. Disclosure
12

3. Enforcement: each court can enforce its own orders but only the BCSC can order contempt; a support, custody or access order of the SC can be enforced in the PC
12

[§3.04]
Initiating Court Proceedings
12


1.
Supreme Court: Rule 60; all claims are started by a specialized writ and SOC and the writ can be served outside of BC without leave of the court; interim orders are gained by filing a NOM supported by affidavits; they can grant an uncontested divorce which is started by praecipe and it may be done summarily; if granted the divorce order must be mailed to the other party and it does not become effective until 31 days after it is pronounced and then counsel can request a certificate of divorce by filing a praecipe and paying $
12


2.
Provincial Court: file an application with the registry and this is served on the resp who has 30 days to file a reply; if this is done then the registry sends a notice of first appearance at which time the court can make a final order or compel an appearance; rule 5 sets out that in a contested matter the parties have to go to a family justice counselor before their appearance before a judge
13

[§3.05]
Variation Proceedings
13


1.
Supreme Court: brought by NOM in the proceeding in which the order was made with  supporting affidavit material and a financial stmt if applicable; if it is to vary an order made under DA in another province it is brought by petition unless there is an existing family law proceeding in which it can be brought
13


2.
Provincial Court: file a form 2 in the registry that made the order and the resp will be notified of the appearance date
13

[§3.06]
Divorce Proceedings: the court has jurisdiction to grant a divorce if either spouse has been ordinarily resident in BC for at least one year immediately before the action was commenced; in order to get a divorce the party must prove the marriage, the grounds and that there are arrangements in place fot support of any childrem

**the grounds for divorce are: separation in excess of one year, adultery, physical or mental cruelty [adultery and cruelty are not grounds if condoned or forgiven by the offended spouse]
13

[§3.07]
Guardianship: in a divorce the person granted custody is the one with guardianship unless the court orders otherwise; court can order a non-parent as guardian but only if both parents have consented or been given notice of the application; the guardian makes all decisions about the child and their property and this is usually only one parent – the test is the BIOTC and if no one is willing the Director of the CFCSA gets guardianship of the person and the Public Guardian and Trustee takes care of the estate
14

[§3.08]
Custody
14

1. Divorce Act: “child of the marriage” child of 2 spouses who is either under age or over age and dependant; if there has already been a divorce then either spouse can start an action for corollary relief in a court in a province where either spouse ordinarily resides or that both spouses consent to; court will be guided by the idea that the child should have as much access to both parents as possible and will consider the means, needs, condition and other circs of the child
14

2. Family Relations Act: defines child in s.1 almost the same; and there are factors which must be met before the court can make an order for custody or access to a child [ ie child habitually resident in BC etc] and the court is given other powers to vary an order if the child is physically present in BC and the court is satisfied that the child would suffer serious harm in the circs set out – RESTRICTED POWERS; the BIOTC should always be considered and there are factors
15


3.
Additional Factors Governing Determination of Custody: generally the parent who has been the primary caregiver and the courts favour status quo where the children are currently happy and stablel the court will consider the personality, character, stability and conduct of a parent where appropriate and the psychological, spiritual and emotional welfare of the child will be considered; the court may consider other factors set out such as siblings, older kids etc – see section
16


4.
Access: governed by BIOTC but access is the right of the child and presumed to be beneficial to the child so not lightly interfered with
16

[§3.09]
Support
16

[§3.10]
Spousal Support
1. Taxation:  tax deductible by payor and taxable by payee (but not lump sum support)
17

2. Jurisdiction and Limitation Periods
17

(a) Divorce Act: s. 15.2, must be ordinarily resident in province. 
17

(b) Family Relations Act:  applic may be brought during marriage or w/in 2 yrs of divorce.  Unmarried may apply if lived in marriage-like rel for 2yrs, and apply w/in one year after.
17

3. The Principles
17

(a) Divorce Act:  crt will consider the needs, conditions, means, and other circum of each spouse & any child of marriage; won't take misconduct into consid.  Crt will consider: length of time cohabited, functions performed by each, any order/agt relating to supp of spouse or kid.
17

(b) Family Relations Act:  s. 89 ( spouse has to become or remain self-sufficient.  Crt will have regard to role of each spouse, express or implied agt re resp to support, custodial obligs re child, ability & reas efforts to support self, and econ circum.
18

(c) The Caselaw
18

[§3.11]
Child Support
19


1.
Taxation
19


2.
Governing Legislation
19


(a)
Divorce Act:  s. 15.1 - may award amt different from Guidelines
19


(b)
Family Relations Act
19


3.
Eligible Children:  "child of the marriage" ( must be under 19 or unable to withdraw from charge of parents or obtain necessaries of life.  
19

4.
Liable Parents
19


(a)
Divorce Act: child of spouses, includes one that one or both stood in place of parents for; will look at rel w/ child during marriage, finan support, discipline, represented as parent
19


(b)
Family Relations Act:  includes guardians & stepparents (if contributed to supp & maintenance for at least 1yr and proceeding against stepparent commenced w/in 1yr since last contrib to supp of child).
19


5.
The Child Support Guidelines
20

· Determine # of eligible children, determine income of payor, find base amt of support, determine amt of special / extraordinary expenses (s.7 - child care, medical / dental, extraordinary education costs, post-sec education, extraordinary extracurricular), allocate special expenses between parties in proportion to income, determine total amt of child support.  Some exceptions.

[§3.12]
Variation of Custody or Support Orders
21

1. Jurisdiction
21

(a)
Divorce Act:  BCSC, s. 17(1), one must be ordinarily resident in BC
21


(b)
Family Relations Act: s. 20 - if circum have changed
22

2. Variation of Spousal Support
22

(a) Divorce Act - s. 17(7)
22

(b) Family Relations Act - s. 91(4)
22

(c) Principles:  must be a material change in circumstances since orig order
22


3.
Variation of Child Support:  must be suff change in circum
24


4.
Variation of Custody
24


(a)
Divorce Act
24


(b)
Family Relations Act
24


(c)
Principles:  BEST INTERESTS OF CHILD TEST
24



If a parent wants to move kid to other juris, must show material change in circum, then decision based on best int of kid.

[§3.13]
Dividing Assets
25

1. Dividing Family Assets Between Married People:  Part 5 & 6 FRA
25

· Triggering events:  separation agt, s. 57 declaration of no reas prospect of reconciliation, order for dissolution of marriage / judicial separation, or order declaring marriage null & void.  

· Family assets - s. 58 ( ordinarily used for a family purp, onus on spouse opposing claim to show that prop not fam asset.  Presumption to equal entitlement but  may be rebutted on basis of fairness (duration of marriage, duration of period living apart, date when property acquired or disposed of, extent to which property inherited or given by gift, needs of each spouse to become self-sufficient, any other circ)

2. Pensions
26

· Pension administrator will divide (Pt 6 FRA).  Have to determine type of plan ( defined contribution or defined benefit.

3. Canada Pension Plan
28

4. Property Division Between Unmarried People
28

· Unjust enrichment ( constructive trust

5. Variation of Property Division
29

Preliminary Matters

[§4.01]
Practice Tips for the Initial Interview and Follow-Up
30

[§4.02]
Special Duties of Counsel and the Court
32

· DA s. 9 ( duty of lawyer to talk about reconciliation and inform client about counselling facilities available.  Have to sign declaration about this.  Also have to discuss negotiation re settlement of custody & support issues, and inform of mediation facilities.

[§4.03]
Urgent Matters
32


1.
Status of Litigation
32


2.
Preservation of Property
32

a) register a caveat (can do even before commence litigation)

b) file certificate of pending litigation (concurrently with start of proceedings)

c) obtain order under s. 67 FRA restraining use, disposition or encumbrance of assets

d) file lien under Land (Spouse) Protection Act
e) ensure full disclosure 

f) obtain order protecting property - R. 45 & 46, s. 39 Law & Equity Act
· remember that filing CPL is only a notice to third parties –in order to ensure the client’s claim to the land isn’t defeated, must get a s.57 declaration and register that.

· If the real property is registered in the names of both spouses in joint tenancy, register a CPL b/c one spouse could mortgage the property or try to sever the joint tenancy.


3.
Protection of Persons:  s. 37, 38, 126 FRA
33


4.
Preservation of the Status Quo
33


5.
Limitation Periods
33

[§4.04]
Alternative Dispute Resolution
33

· careful re independent legal advice - App 2, Rule 4 Handbook

1.
Who is Entitled to Mediate?
35


2.
When to Consider It
35


3.
Appendix 2 of the Professional Conduct Handbook
35



Limitations on mediating & being legal counsel, min req'ts for written agt to mediate.

Commencement of Proceedings

[§5.01]
Introduction
56

[§5.02]
The Early Intervention and the Litigation Plan Systems
56


1.
Vancouver Supreme Court
56



45 min early intervention hearing to narrow issues & identify contentious matters, triggered by filing of SOD (60 days later)


2.
New Westminster Supreme Court:  litigation plan ( case mgmt mechanism.
57


3.
Case Management
57

[§5.03]
Commencing  Divorce Proceedings
57


1.
General Procedures
57

· issue writ of summons, SOC, specify whether FRA or DA

· must be ordinarily resident in province at least 1 yr

· can be commenced at any time after living sep & apart, divorce not granted for 1 yr

· reas arrangements must be made for supp of children, also no collusion, connivance, or condonation


2.
Timing of Commencement of Proceedings
58

· have to claim spousal maintenance w/in 1 yr of separation

· if one dies while separated, surviving spouse won't get anything if separated for more than 1 yr w/ mutual intention to separate


3.
Service:  must be personal service
58

[§5.04]
Financial Statements
59


1.
Introduction
59

· claim for support, prop division, variation order, Rule 60D


2.
New Form 89
59

· Part 1:  Income

· Part 2:  Expenses

· Part 3:  Property

· Part 4:  Special or Extraordinary Expenses

· Part 5:  Undue Hardship

· Part 6:  Income of other persons in household


3.
Attachments to the Financial Statement:  Rule 60D
59


4.
Who must Complete which Parts
60

a) claim for spousal or parental support - Parts 1,2,3

b) claim for child support - varies

c) property claim - Pt 3


5.
Timing:  serve w/in 30 days of serving pleadings / applic materials
61


6.
Notice to File a Form 89:  served w/ pleadings / applic materials
61


7.
Opting Out of Financial Disclosure: both parties can opt out of financial disclosure requirements in the Rules for the purposes of the Guidelines.  They must sign a form 91A and file with court along with copy of income tax return & assessment.
62


8.
Tips on Completing the Form 89: expenses; property; special/extraord expenses
62


9.
Changes in Financial Circumstances and Updates
62


10.
Particulars
63


11.
Disclosure of Business Interests: disclosure required to determine value and the party’s income.  Requests may be made to 3rd parties for the production of documents; party need not control the corporation in order to compel production of info relating to income
63


12.
Enforcement of Disclosure Requirements: Rule 60D(34) if party fails to disclose the court may punish for contempt; draw an adverse inference against the party; attribute income to the party in an amount that the court considers appropriate. Under Guidelines, if party fails to fully disclose, can have the application set down for hearing, can impute income on spouse; and can order costs in favor of the other spouse up to amount that FULLY compensates the other spouse for costs incurred in the proceedings.
63

[§5.05]
Commencing Family Law Proceedings
64


1.
Choosing the Forum
64



BCSC has juris to hear all matters under FRA.

· Prop division - must be in BCSC

· Limitations of Prov Ct:  limited finan discovery, limited contempt powers, limited juris for restraining orders, no right to appeal interim order, no costs, no property relief

· Can commence proceeding w/out seeking divorce order, then amend pleadings later 

· DA will prevail if conflict w/ FRA


2.
Limitations
64

· Pt 5 FRA ( applic for division of fam assets must be w/in 2 yrs of order for dissolution of marriage, judicial sep, or order declaring marriage null & void

· FRA order for spousal maintenance ( during marriage or w/in 2yrs after above 3 things

· If unmarried, order for support ( w/in one yr of separation

· No time limits for applics for child supp or delcarations of parentage

[§5.06]
Revisions to the Definition of Spouse: Inclusive Definitions
65

· Unmarried:  no division of prop applics, but may opt into FRA prop division parts 5 & 6 by s. 120.1 agt

[§5.07]
Commencement by Originating Application
65

· Rule 60(5) when can do it; subject to R. 51A ( petition usually held in Chambers

Interlocutory Applications

[§6.01]
Introduction: all interlocutory apps heard by either a judge in chambers or a master.  Master has jurisdiction to make interim custody, access, and maintenance orders under the FRA, to give interim corollary relief under the Divorce Act, and to make interim restraining orders and orders for exclusive possession of the matrimonial home under the FRA. 


All Chambers applications must include notation about whether or not in jurisdiction of the master.  
83

[§6.02]
Applications Generally - Ex Parte Applications and Short Leave
83

· Can bring applics w/out notice when absolutely necessary, have to disclose why proceeding w/out notice.

[§6.03]
Common Interlocutory Orders
84


1.
Contempt:  Rule 56 ( if disobeying order, or refusing to answer interrogatories, make discovery of docs, refusing to produce docs (notice of motion and all affidavits supporting must be served personally on the party allegedly in contempt at least 7 days before hearing of the application)
84


2.
Interim Custody - Family Relations Act, s. 35 and Divorce Act, s. 16(2)
85

· Unlikely to alter status quo, will look at BIC


3.
Interim Support for Spouse or Children - Family Relations Act, s. 93
and Divorce Act, ss. 15.1, 15.2 and 15.3
78

· Bet commencement of proceedings & trial ( look at need, finan disclosure essential

· Pmt can only begin on date when applic served on respondent ( why need to commence proceeding immediately and commence applic for interim supp immed.


4.
Interim Disbursements:  s. 66 FRA
86


5.
Appointment of Expert to Investigate a Family Matter: section 15 FRA
86


6.
Order Prohibiting Interference - Family Relations Act, s. 38
87


7.
Non-Molestation - Family Relations Act, s. 37 (orders under s.37 &38 appropriate where client has received violence from spouse & where kids have witnessed violence or been exposed to or victims of violence)
87


8.
Information Concerning Address - Family Relations Act, s. 40
87


9.
Guardianship:  s. 30, 32 FRA  (often will order joint custody & sole guardianship) Where child is over 12, the court will require the child’s consent in writing usually. 
88


10.
No Prospect of Reconciliation:  s. 57 FRA - this is a triggering event for prop division (valuation date of assets)
88


11.
Exclusive Occupancy:  must show that shared use of home is a practical impossibility, and that applicant is preferred occupant (econ position, custody of kids, bal of convenience)
89


12.
Restraining Use, Disposition or Encumbrance of Assets:  s. 67 FRA
89

· Crt must make this order unless other party shows that claim will not be defeated by disposal of fam asset or property

· A proceeding under Pt 5 FRA must be commenced (if unmarried, have to have opted into Pt 5&6by s. 120.1 agt)

· Can get it against assets that are not interests in land (ie. RRSPs)


13.
Restriction of Contact:  s. 126 FRA
90


14.
Severing Joint Tenancy:  s. 66(2) FRA (will be done automatically w/ s. 57 dec)
90


15.
Appointment of Receiver or Receiver Manager:  Rule 47, if danger of assets being dissipated by spouse in control of them
90


16.
Examination of Witnesses:  Rule 28
91


17.
Joining Proceedings
91


18.
Security for Costs
91


19.
Extraprovincial Custody and Access Orders:  Pt 3 FRA - register order in BCSC
91


Appendix 6A — Affidavit Guidelines: what to include for the following:

a. interim maintenance

b. interim custody & access of kids

c. s.57 declaration

d. exclusive occupancy of residence

e. restraining order

f. exclusive use of chattels

g. restraining use, disposition, encumbrance of assets

h. prohibiting interference with child

i. severance of joint tenancy

j. interim application for production of documents

k. application for committal 

l. interim application to examine and preserve property

m. appointing receiver 
94

Pre-Trial Investigation and Preparation

[§7.01]
Discovery: all SC pre-trial procedure available
100

[§7.02]
Retaining Experts
100

[§7.03]
Custody Reports
100

[§7.04]
Identifying and Interviewing Witness
101

· Ch. 8, Rules 12-17 of Handbook
[§7.05]
Interrogatories
101

[§7.06]
Schedule of Assets:  "Scott Schedules"
101

Other Pre-Trial Proceedings

[§8.01]
Case Management
104


1.
Early Intervention Meeting - Vancouver



2.
Family Law Proceedings in New Westminster


[§8.02]
Pre-Trial Conference:  encourage settlement by defining issues, admissions of fact, identify relevant witnesses & docs, amending pleadings, consider quantum of damages
104

[§8.03]
Settlement Conference
105

[§8.04]
Mini-Trial:  get a non-binding opinion of judge
105

[§8.05]
Summary Trial and Summary Judgment
105

[§8.06]
Offers to Settle
105

Judgment and Enforcement

[§9.01]
Judgments and Orders
106

[§9.02]
Enforcement of Restraining Orders:  binding from date of pronouncement; can bring contempt proceedings if not obeyed
107

[§9.03]
Enforcement of Other Orders
107


1.
Contempt Proceedings
107


2.
Support Orders
107


3.
Family Maintenance Enforcement Act:  privatized maintenance enforcement program; file support order w/ program bef in arrears; can have default hearings
108

[9.04]

Enforcement of Agreements
108

· BCSC or Prov Ct, ss. 121 & 122 FRA

Uncontested Divorces

[§10.01]
Uncontested Divorces:  if no SOD filed in time ( Desk order, judge reviews relevant info
109


1.
Other Proceedings:  must be no other divorce proceedings pending (Central Divorce Reg)
109


2.
Definition:  no SOD filed; SOD withdrawn, struck, discontinued; all other claims settled & parties signed stmt to this effect; or joint action for divorce commenced.
109


3.
Practice Directions
109


4.
Certificate of Pleadings
109


5.
What to File:  Rule 60(25)
109


6.
The Order:  must mail copy of order to other party.
110

[§10.02]
Child Support in Uncontested Divorces
110

· Crt can stay the granting of a divorce until satisfied that suitable arrangements have been made for support of kids, arrangements must be approved by judge.  

· Must give a completed Child Support Fact Sheet and affidavit in Form 132; will be confirmed in court order.

Other Proceedings

[§11.01]
Provincial Court Proceedings
121


1.
Jurisdiction of the Provincial Court:  can't grant interim relief on matters which has final juris on.



2.
The Provincial Court (Family) Rules



3.
Family Justice Registries



4.
Designated Registries
122


5.
Family Case Conference
122


6.
Trial Preparation Conference
122


7.
Trial Dates
122

[§11.02]
Parentage Proceedings:  ss. 94 & 95 FRA
122

[§11.03]
Child, Family and Community Service Act:  procedures for dealing w/ state intervention in well-being & safety of kids ( BIC test; Director may initiate proceedings, protection hearing.
 123

[§11.04]
Adoption Act:  proceedings commenced in BCSC by petition or praecipe, parents must be resident in BC for at least 6 months; need consents from child (if over 12) and birth parents or guardian; financial obligs of natural parents terminated (except for pmts in arrears); right to access also terminated.
126

Family Law Appeals

[§12.01]
Family Law Appeals
127


1.
The Decision to Appeal



2.
Re-Argument



3.
Cost



4.
Appeals of Fact or Law



5.
Court of Appeal Act



6.
Family Relations Act:  s. 16(2) Prov Ct orders can be appealed w/in 40 days; BCSC orders appeal to Crt of Appeal w/in 30 days
127




7.
Divorce Act:  appeals to Crt of Appeal w/in 30 days
128


8.
Appeals of Interim or Interlocutory Orders



9.
Time Estimate



10.
Applications to Extend the Time for Appeal



11.
Motion for Leave to Appeal



12.
Custody Appeals
128


13.
Stay of Proceedings:  s. 14 ( FRA orders will stay in force until determination of appeal, unless crt orders otherwise.
129


Appendix 12 — Appeals Chart
130

Domestic Agreements

[§13.01]
Domestic Agreements
134


1.
Introduction


a) separation agreements

b) marriage agreements

c) cohabitation agreements

· fairness will be considered ( did both have ILA, crt can vary in limited circumstances


2.
Drafting Separation Agreements
135


3.
Marriage Agreements:  s. 61(2) FRA ( can provide for mgmt of assets & division of property; must be in writing, signed by both spouses, and witnessed.



4.
When Should a Marriage Agreement be Used?



5.
Judicial Intervention in Marriage Agreements
136

[§13.02]
Cohabitation Agreements:  will be enforced by crt if reasonable; s. 89 FRA; if unmarried may use constructive trust; if make written agt, will be subject to Pt 5&6 - s. 120.1.
136

[§13.03]
Minutes of Settlement and Consent Orders
136


TAX IMPLICATIONS OF SPOUSAL SETTLEMENTS

[14.01]
Introduction
146

[14.02]
Spouse for Tax Purposes
146

[14.02]
Income Tax Consequences of a Division of Family Assets
146


1.  General Rules


a. 
when a triggering event occurs it means that property previously owned alone is now

       joint and the Act deems this as a gain realized

b. when a thing is disposed of by gift for less than FMV and not at arm’s length then the taxpayer (TP) is deemed to have disposed at FMV, s.69 and under s.251 persons married are deemed not at arm’s length

c. capital gain arises when the proceeds of sale of capital property are higher than the costs and capital losses arise in the opposite; common capital property is real estate held for personal use, rental property, investments, land and depreciable property used in a business and interests in a business => 

i. either ¾ or 2/3 after Feb 28, 2000; 

ii. capital losses are only offset against capital gains and if there is a net capital loss after calculation this can be carried back 3 yrs or forward forever

iii. lifetime capital gains exemption of $500,000 on the disposition of qualified small business corporation shares and qualified farm property

1. qualified small business shares: in a CCPC that carries on an active business in Canada  

2. qualified farm property is used in the course of carrying on farming business in Canada


2.  The Family Relations Act:  The concept of Deferred Community of Property
147

· when the interest previously held by one spouse vests in the other the former owner is deemed to have disposed of that interest and thus a realization of accrued losses or gains unless a rollover is used


3.  Time of Division
147

· Upon a triggering event, each spouse is entitled to an undivided one half interest as a TIC in each family asset – consider when you want to trigger this - s. 56

4.  Tax Deferred Dispositions of Family Assets
148

· definition of spouse includes common law if living together for 12 months or are the parent of the same child; 

a. Inter Vivos Transfer of Property to Spouse: s.73 rollover – as between spouses the property is deemed to be transferred equal to cost to the TP and so the transferor realizes no gains or losses at that time; when the property is disposed of then a gain or loss may be realized; who bears this cost depends on the attribution rules – this rollover is automatic unless elected not to apply – always see if this can apply b/c some family assets don’t and this triggers an automatic gain SUCH AS: goodwill and govt licenses, inventory, resource property, life insurance, annuity kns, accrued interest, income averaging annuity kns, deferred income plans such as RRSPS (but they can be rolled over into a spouse’s plan upon marriage breakdown when the parties are living apart pursuant to certain agmts 

b. Inter Vivos Transfer of Property to a Child: s.73(3) only to property used in a farming business – before transfer the property must have been used principally for farming in which the transferor, their spouse or child was actively involved in  and the transferee child must be a resident of Canada – the property need not be used in farming after


           c.
Principal Residence: s.40 gives an exemption for CG realized on a PR – important to 


            elect this not be transferred as a rollover as it is already tax exempt


5.  Shares and Depreciable Property
150

· if shares of a private corp are transferred if may result in associations that affect the small business deduction; if depreciable property is transferred  to a spouse it is not at arm’s length and so it may affect the CCA and recapture

a) corporate shares

b) depreciable property


6.  Attribution Rules
150

· when income or gains are attributed to another person, they are liable – this applies in relation to payment or transfer of property to a spouse or a person who becomes a spouse – there is no attribution when:

a. the transferor is not a resident of Canada, while the transferee is not a spouse, while living separate and apart by reason of marriage breakdown, or on capital gains while living S&A and have jointly elected not to invoke attribution through a signed joint letter filed with tax returns, or if the transferor spouse got FMV, interest was charged and paid on a timely basis and the transferor elects out of the tax deferral for spouses, or contributions to RRSPs as long as premium is deductible by the payer


7.  Joint and Several Liability
152

· a person who has received property from his or her spouse may be liable for certain tax l/bs of the transferor and this may also happen when there is attribution (att back and then split?) – DOES NOT APPLY if split pursuant to a court order while living S&A


8.  Splitting Tax Liability:  a SA that agrees on splitting is not binding on the CCRA
152

[14.04]
Taxation of Support Payments
152


1.  Tax Regime 
152

· child support is tax free to the recipient and taxable at the hands of the payer


2.  Support Amounts
153

· The Inclusion/Deduction Rule: applies to spousal support amounts – in that it is taxable at hands of recipient and deductible for payer, but only applies to spousal support, not child support, while living separate and apart – Note this is included if it is a “Support amount” and this is NOT “Child Support Amount”


3.  Child Support Amounts:  anything not identified specifically as being solely for support of spouse ( statutory presumption that supp pmts are for child support.
153


4.  Periodic Payments:  occur at relevant intervals
153


5.  Allowance for Maintenance
153


6.  Third Party and Other Specific Purpose Payments
153

· if the order or agmt has a proper clause, support can be paid to a 3rd party and deemed to be paid to the spouse as an allowance and deemed discretion etc ( ie. for expenses incurred for maintenance


7.  Prior Payments
154

· generally if paid before a court order or agmt unless it is in the same year or a previous year and stipulated in the order or agmt


8.  Court Orders and Written Agreements before May 1, 1997
154

· if child support paid before May 1997 the inclusion/deduction principle applies unless they have elected a commencement day, had the order/agmt varied, a new order is made or the original agmt or order specifies a commencement day after May 1, 1997


9.  Registration of Court Orders or Written Agreements
154

· any court order made after May 1997 or a previous order with a commencement date after MUST be registered


10.  Tax Credits for Dependents
155

· a tax credit is available to a TP who supports a spouse or dependant under s.118 but NOT if the support amount was ordered and the TP and spouse were living S&A or a s.60 deduction is made

[14.05]
Deductibility of Legal Fees
155

· It is not possible to deduct legal fees to create or modify a right to support but is available to deduct fees incurred to enforce a right to support and legal fees incurred to defend against an application to reduce the amount of child support, but not to increase a child support amount

[14.06]
GST
155


1.
Introduction



2.
Imposition of Tax: 



3.
Input Tax Credits: can get a refund of GST paid if the party paying is a middle man to ensure it is paid by the final party



4.
Commercial Activity: in order to be a supply, it must be made in the course of commercial activity which includes a business carried on except if the business makes exempt supplies, an adventure in the nature of trade or the making of a supply


5. Application to Spousal Settlements: most times GST is not paid b/c not commercial activity except for services used, transfer of shares in corps that compromise family assets, the transfer of business assets or where the spouse is obliged to pay certain expenses (like housecleaners) that attract GST instead of support.

6. Summary
156


