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professional responsibility

Professional Responsibility

[§1.01]
Introduction:  2 main codifications of prof resp: 1) PCH – effectively binding on all lawyers in BC; incorporates the Canons
2) Code of Prof Conduct 
-profession is governed by the law societies (not the CBA) so the PCH trumps the Code
1

Competence

[§2.01]
Role of the Law Society

2
( Law Society sets criteria for admission into profession – Law Society sets & enforces stds of competency
( The following are the parts of the LS


1.
Credentials Committee:  resp for pre-call qualifications 
2


2.
Practice Standards Committee (PSC):  authority over loss prevention - see s. 27 of LPA and 3-10 to 3-18 of Law Soc R 
( Most common source of referral is from the Complaints staff of the Law Society

3.
Ethics Committee:  provides ethical guidance to lawyers through interp of PCH.  See also PCH and Code
 3


4.
Counselling and Advice:  Interlock and the Lawyers Assistance Program – counseling also avail for families
3

[§2.02]
Duty to Be Competent – lawyer owes client duty to competently perform legal services undertaken on client’s behalf
4


1.
Components of Competence:  6 components that the PSC has adopted; Ch. 2  PCH & Ch. 3 Code set out guidelines

2.
Knowledge and Skill:  must acquire & maintain adequate know of substan law, applicable practice procedures and skills to represent the client’s interests effectively (Ch. 3, R. 1 PCH; Ch. II , Comm. 5 Code)
4


3.
Quality of Service: quality of service at least that equal to which would be expected of a competent lawyer (Ch. 3, R. 3 PCH)

4


4.
Health and Emotional Problems – competency can be affected by stress, mental illness, drugs, family problems etc.
5


5.
Detection of Incompetence:   1) consider approaching lawyer 2) discuss concerns w a bencher 3) file a complaint w the Law Society – must NOT thereaten to report another lawyer – can NOT used complaints procedure vexatiously or to aid client’s civil claim (Ch. 11 & 13  PCH)
5

Discipline And professional conduct

[§3.01]
Introduction:  LPA sets out the LS’s powers & provides its statutory mandate - LSRules specify policy and procedure in a # of areas
6

[§3.02]
The Law Society's Role in Reviewing Conduct
6


1.
The Law Society's Statutory Mandate
6
( S. 3 LPA object and duty of LS: to uphold and protect the public interest in the admin of justice, and protect the interest of its lawyers


2.
The Professional Conduct Department’s Approach to Complaints
6
- each complaint is unique & must be looked at in light of all circumstances
( 8 staff lawyers and 2 paralegal to investigate and assess complaints in BC


3.
Jurisdiction
7
( Can subject lawyers (s.38(5)) or articling students (s.38(6)) to disciplinary penalties for professional misconduct, conduct unbecoming or contravention of LPA – penalties listed in s.38(5) & incl reprimand, fine up to $20K,k conditions on practice, suspension, disbarment


4.
Structure of the Discipline Committee
7
(Consists of Chair and Vice-Chair (Benchers) and other Benchers and non-Benchers are appointed by the president of LS under LS R. 4-2(1)
( R. 4-13(1) – chair or any 3 benchers may order hearing into competence of someone
( President establishes hearing panel to adjudicate (R. 9-28 and 5-2)


5.
"Professional Independence, Public Accountability"
8
( Lawyers can  (1) be fired by the client; (2) be sued; (3) have their fees reviewed by a Registrar; (4) be disciplined by LS
[§3.03]
Complaints Investigation
9


1.
Initiation of Complaints
9
( anyone can make written complaint to Exec Dir (R. 3-2) OR info from any source which indicates that conduct may be a discipline violation (R. 3-4(2))


2.
Lawyer-Initiated Complaints
9
( lawyer has a duty to report to LS if: 1) another lawyer breaches undertakings 2) another lawyers shortage of trust funds 3) any other conduct that raises substan question as to honesty or trustworthiness (Ch. 13, R.1 PCH) 
-lawyer can NOT threaten to report another lawyer’s past conduct (Chap 11,R 15)  but CAN warn another lawyer if the misconduct has not yet occurred 
- lawyer must not use discipline procedures vexatiously or to further client’s civil claim (Chap 13, R 4)


3.
Number and Type of Complaints Received:  - most common complaint is failure to communicate w clients - fees are outside the Law Society’s jurisdiction – (fee disputes must go to SC registrar)
9


4.
Processing Complaints
10
( R. 3-4 to 3-7 gives the Exec Dirconsiderable administrative discretion when processing a complaint
( The power is often delegated to staff (90% of complaints resolved at staff level), who investigate and the complaint is either: 1)  referred to the Discipline Committee or 2) referred to Practice Standards Committee or 3) they decide not to proceed with any action (R. 3-6)
( “A Letter From the Law Society”:  sets out what can happen after the lawyer responds to the letter – members must reply promptly to any communication from LS (PCH 13(3))


5.
The Decision to Take No Further Action and the Complainant's Right to Review
13
( The decision to take no further action is based on : 1) complaint not valid or cannot be proved 2) no conduct serious enough to warrant further action 3) matter has already been resolved (R. 3-6)
( dissatisfied complainant can appeal  to Complainants’ Review Committee w/in 30 days in most circumstances (R. 3-9)
-Office of Ombudsman may investigate complaints of LS if it is of exceptional nature or involves significant issue

[§3.04]
The Discipline Committee Process
13


1.
Initial Consideration by the Discipline Committee
13
(Part 4 & 5 of Rules govern Discipline Committee and hearings
( R. 4-4 states 3 things Committee can do about complaint - R. 4-43 governs investigation


2.
Conduct Review Subcommittee
13
( R. 4-8 – power to conduct reviews
( The CRS is appointed by the Discipline Comm or its chair.  After the review, a report is issued, which can be disputed
( The Discipline Committee looks at the report and determines whether to refer to PSC, issue a citation or, no action


3.
Practice Standards Committee:  deals w situations where competency problems play a role in the complaint
13


4.
The Citation:  i.e. the ordering of a hearing into the conduct or competence of the lawyer – must be served at least 30 days before hearing – Exec Dir may disclose existence of citation to public (R 4-16)
14


5.
Interim Suspension/Conditions
14
( If citation issued any three benchers may, with or w/o notice, issue interim suspension or conditions (R. 4-17)
        (  but lawyer or student can apply to vary or rescind the conditions(R. 4-19)

6.
Admissions
14
( At least 14 days before citation, lawyer may tender a conditional admission to Discipline Committee (R. 4-21);   If  admission accepted, citation rescinded and the admission is recorded on lawyers’ record and notice is circulated to the profession
( OR can admit and consent to specific punishment (R. 4-22) -  if Discipline Comm accepts the admission and proposed action, it will instruct LS counsel to recommend the proposed action to the hearing panel - where the panel rejects the proposed action, a completely new panel will hear the citation.


7.
Pre-Hearing Procedure:  pre hearing conference may be held anytime before the hearing (see R. 4-24 to 4-27)
15


8.
Confidentiality:  a SC judge can adjudicate on a claim of confidentiality over docs;  See s. 89 of LPA
15

[§3.05]
Hearing Procedure
15
( See R. 4-28 to 4-34 and 5-1 to 5-8. – lawyer has right to appear w counsel (SHOULD HAVE COUNSEL)- hearing procedure takes the form of a trial- there is a crt reporter and it is open to public
( The panel, by majority decision, imposes one or more of the penalties set out in s.38 (ie. Reprimand, fine, conditions on practice, suspension or disbarment)
( The benchers have a discretion not to publish a summary of the case to the profession - but summary is usu published 
[§3.06]
Appeal from the Hearing Panel Decision :  the lawyer or the Discipline Comm can apply to Benchers for a review of the record w/in 30 days (s. 47 LPA) –also: statutory right of appeal to CA for any decision of Benchers (but CA reluctant to interfere)- may also be a remedy under the Judicial Review Proced Act
16
[§3.07]
Standard of Financial Responsibility:  Benchers can make rule est finan resp stds for profession (s.32(1)) - lawyer can’t be bankrupt, insolvent, can’t refuse to pay $ on a judmnt against him (See R. 3-44 to 3-45) – also see Chp. 2, R. 2 PCH- lawyers’ professional duties to meet financial obligations 
16

[§3.08]
Convictions
17
( If convicted of an offence which may only be prosecuted by indictment, the lawyer may be summarily disbarred or suspended
- cannot practice law if disbarred or otherwise lost LS membership as a result of disciplinary proceedings (s.15(3) LPA)

[§3.09]
Custody of Member's Property: LS may apply to the BCSC for appt of a custodian to manage or wind up lawyers practice where it is in the public interest (s. 50 LPA)
17

[§3.10]
Selected Summaries from the Discipline Case Digest
17-23


1.
Neglect of Office Systems/Clients
18


2.
Failure to Respond to the Law Society
18


3.
Failure to Keep Proper Records
18


4.
Failure to Supervise Staff
18


5.
Threatening Criminal Proceedings
18


6.
Forgery in Order to Effect Conveyance
19


7.
Conflict of Interest
19


8.
Intoxication in Court
19


9.
Tampering with a Witness
19


10.
Failure to Avoid Inaccuracies in Documents
19


11.
Overcharging of Fees Caused by Improper Records
19


12.
Failure to Comply with s. 9 of the Divorce Act
20


13.
Distributing an Advertisement that Improperly Directed Clients to the Lawyer’s Office
20


14.
Breach of Confidentiality
20


15.
Failure to Pay Practice Debts and Charging Excessive Fees
20


16.
Threatening to Report to a Regulatory Body
20


17.
Conduct Unbecoming a Lawyer
21


18.
Misleading a Court
21


19.
Interference in the Administration of Justice
21


20.
Misleading a Client and the Law Society
21


21.
 Breach of undertaking
22


22. 
Failure to notify of unsatisfied judgment
22


23. 
Obligation regarding Indep Legal Advice
22


24. 
Obligations re payment of GST/PST
23

Professional Liability

[§4.01]
Basis of Liability:  Breach of K, negligence, breach of fiduciary duty.  A lawyer may be liable to the following:
28
( to the client: for breach of K (breach of the retainer), breach of fiduciary duty, or negligence 
( to others:  for negligence under Hedley Byrne principles or the broader neighbor/proximity principles, breach of fiduciary duty
- there is implied term in every retainer to exercise due care, skill and judgment in the delivery of legal advice and services

[§4.02]
Evolution of Liability in Negligence – liability to 3rd parties
28


1.
The Relationship of Proximity-  Donoghue-  avoid acts which you can reasonably forsee can cause harm to your neighbor

2.
Reliance on Special Skill or Knowledge- Hedley Byrne-  reliance is a crucial element 
28


3.
The Test of Neighbourliness- Anns- brings together the principle of proximity and the reliance on special skill:  1) prima facie duty of care wherever there is sufficient proximity 2) are limiting factors present?
28

[§4.03]
Scope of the Lawyer’s Liability in Negligence:  generally, lawyer does NOT owe duty of care to non clients BUT there are some circumstances where there can be liability (non-clients have to show reliance) 
29
- generally, lawyer does NOT owe duty to opposite party (esp.  in commercial transaction)

[§4.04]
Limitation Period for action against lawyer:   6 years  (even though negligence claims usually only have a limitation period of 2 yrs b/c there is damage to person or property)
29

[§4.05]
Standard of Care:  that of a reasonably competent/prudent solicitor.  A lawyer won’t be held liable for an error in jug’mt
- lawyers have duty to warn clients of any risk involved in the proceeding
[§4.06]
Fiduciary Duty:  lawyers always owe fiduciary duties to their clients
30

[§4.07]
Causation/Defences:  Defences of negligence include:  absence of reliance or reas reliance, intervening cause, lack of foreseeability, remoteness of damages – Lawyer specific defences: 1) ltd retainer 2) error in judgement
-  causation defence will succeed if the crt finds that the client would have completed the transaction in any event OR if the client cannot prove that there was a “real and substantial chance” that the client would have benefited from a better bargain
    - to succeed w action, client has burden of proving that they would have taken diff course of action had they been fully advised

[§4.08]
Conclusion
31

B.C. Lawyers Professional liability insurance

[§5.01]
Introduction:  LS requires that each member maintain errors and omissions insurance provided by the LSBC Captive Insurance Company Ltd. - Lawyers Insurance Fund  (department of LS) provides claims management services in respect of all claims. 
32

[§5.02]
Coverage
32


1.
Who is Covered?    Members or former members who had Policy at time of error; - also covers law firm, partners and support staff – covers claims arising after leaving practice, too
32


2.
What is Covered?:   Insurance Co. has 2 duties to provide: (1) defence  (2) indemnity to pay settlements or damages awarded against insured – duty to defend is triggered by obligation to indemnify ( If there is no obligation to indemnify, there is no obligation to defend (the exception is a claim for personal injury, which includes libel, slander and malicious pros)
( lawyer is indemnified for damages they have to pay - BUT NO INDEMNITY FOR: return of fees, punitive damages, fines, sanctions, etc.

3.
What is not Covered?:  
33
( 1) Exclusions: fraudulent acts, claims by family, organizations where the lawyer holds more than 10%, activities as a d’or or officer of a corporation, and claims that arise out of a permanent practice in another law society’s jur’n
( 2) Breaches of Policy Terms: lawyer has obligation to 1) report and 2) cooperate in defence, investigation, or repair of error – may lose coverage if breach of these obligations 

4.
What are the Limits of Coverage?  $1 million per claim and $2 million in the aggregate for the year 
33
[§5.03]
Exempt Lawyers and Part-time Practice
33


1.
Exempt lawyers –1) lawyers not engaged in practice of law, or 2) residing outside of BC and not practicing BC law 3) govt lawyers
- some exempt lawyers may choose to buy into insurance 
-lawyers providing only pro bono services may choose to be exempt; research lawyers w no client contact may choose to be exempt 
33


2.
Part-time Practice- if less than 25 hours/week,  can get a 50% discount only if they have not had a paid claim w/I the past 5 yrs – avg calculated over 6 mnths
34

[§5.04]
Excess Insurance-  Lawyers can get excess insurance on the public market.  Like the compulsory policy, the excess policy that is in place at the time of the claim responds (rather than the time of the error)
34

[§5.05]
Reporting a Claim or Potential Claim
34

1. When to report:  give written notice & fullest info possible to Lawyer’s Insurance Fund as soon as practicable when the lawyer becomes aware of an error that could reas be the basis of a claim, however unmeritorious – WHEN IN DOUBT, REPORT

- PCH C 4 R.5 – lawyer must comply fully w the terms of prof liabil insurance policy


2.
How to report?  Written report supplying full info to Laywers Insurance Fund
35


3.
Obligations to Client-  PCH C 4 R. 5.1  - lawyer must inform client promptly of facts/omissions W/OUT admitting liability and rec that client get indep legal advice
35


4.
Confidentiality:  the Fund keeps info confidential  - except where delfalcation or crim activity
36

[§5.06]
Consequences of a Paid Indemnity Claim: lawyer:1) must pay deductible of $5000  ($10000 for 2nd ) 2) must pay $1K surcharge annually for next 5 years 3) loses eligibility for part-time discount for 5 yrs.
Specific Issues

 [§6.03]
The Authority of a Lawyer to Act on a Client's Behalf- lawyer can only act in accord w client instructions –if auth challenged, lawyer has burden to prove auth exists - lawyer acting w/o authority may be liable for costs – if corporate client, ensure that person is properly auth to give instructions
42

[§6.04]
Authority to Settle:  lawyer must get specific authority from client to settle – general retainer usu gives whole change of all conduct in the action to the lawyer PROVIDED THAT acting in best interests of client and express consent obtained where necess – lawyer is gen agent of the client
42

[§6.05]
Duty to the Court Generally:  must be balanced w/duty to the client.  See Canon 2 and Chp. 8 of PCH
44

[§6.06]
Accuracy in Pleadings:  it’s improper to del pleading which asserts cause of action that has no foundation in law – lawyer must not deliver pleadings containing allegations of fact known to be false BUT lawyer’s obligation must be viewed in light of fact that lawyer often has ltd availability of unbiased sources of info
44

[§6.07]
Abuse of Process:  lawyers have duty to not use litigation process to unfairly delay or cause other party unecess cost – it’s improper to use court processes to harm the other party maliciously (Chp. 8, R 1(a) PCH)
- improperly instigation crim prosecution can be tort of malicious prosecution
44

[§6.08]
Evidence and Argument:  affirmative duty to ensure that all relevant evidence is presented to crt
- Canon 3(5): lawyer should endeavour by all fair and honourable means to obtain for a client the benefit of any and every remedy and defence auth by law
-PCH c8 R 6: mere inconsistency is NOT suff to conclude the false evidence will be given - lawyer has duty to explore inconsistencies in testimony, if lawyer is certain that witness will offer false evidence then lawyer must not call that witness (c 8 rule 5) – if client tells lawyer that will commit perjury then lawyer must convince them not to, or w/draw (C 8 rule 2) - lawyer NOT disclose to crt that client’s false testimony is reason for w/drawal (C 8, rule 4)
[§6.09]
Manufacturing Evidence
47

[§6.10]
Respect for Counsel – court should assume that counsel is acting honestly and competently
47

[§6.11]
Contempt of Court-  the only common law offence for which a person may now be convicted is the offence of crim contempt 

1.
Failure to Appear in Court
47


2.
Withdrawal during Trial- PCH Chap 10 -  lawyer has rt to w/draw only where 1) it will not be unfair to client 2) is not done for an improper purpose ( r 3) – fairness considers the stage of proceedings (r 4)
47

[§6.12]
Costs Against Lawyers- as part of its inherent jurisdiction, SC can award costs against lawyers personally to demonstrate that conduct is disapproved of – eg: allegations are w/o foundation, acting for both sides, acting w/o proper authority  - BUT if order for personal costs made, lawyer must be given opportunity to meet the complaint
[§6.13]
Proceeds of Crime Legislation:  rgt now BC lawyers are exempt from the reporting req’mts
- lawyers have overriding duty of confidentiality wrt clients’ affairs – there is positive duty to not disclosce even to police
-PCH c 5, r 14: when ordered to produce under legislation document or info that is/may be privileged, lawyer shall claim sol-client privilege unless client waives
50

[§6.14]
Avoiding Conflicts of Interest- representing both sides, multiple interests, former client is on opposite side, personal inter
1. Introduction – “conflict”: situation that would be likely to affect adversely the lawyer’s judgement, advice or loyalty
- lawyers have obligation to avoid conflicts on interest b/c need to exercise objective judgement in assisting clients
53


2.
Categories of Conflict of Interest-  see Chp. 6, Chp. 7,  and Canon 3(2) and 3(7)  of the PCH
53


3.
Sources of "Law" on Conflicts of Interest-  both the BCSC and/or the Law Society (i.e. Benchers) may supervise lawyers 
53

4. An Examination of the Lawyers' Obligations in Certain Conflict Situations

· lawyer has duty to give undivided loyalty to every client (C 6 r 1) BUT may act for parties adverse in interest in some circumstances (r 2) and may, w informed consent, act for clients when circum may give rise to future divided loyalties (6(1-3))

Rule 6-2: may act for clients adverse in interest in circum permitted by Chap 6:

ACTING FOR 2 or MORE CLIENTS (i.e. future divided loyalties): rule 4



- if REAL ESTATE transaction, see also Appx 3 on p 55
ACTING AGAINST CURRENT CLIENT:  rule 6.3 –1) clients must give informed consent 2) matter must be substantially unrelated 3) no possess of confident info about one client that might reas affect representation of other
ACTING AGAINST FORMER CLIENT: rule 7.4



NB: C 5 r 7: lawyer must decline employment or w/draw when representation might req disclosure to one client of any confidential info from another client in a diff matter


[§6.15]
Conflicts of Interests – Acting Against a Former Client-  Chp. 6 r 7; Chp. 5 r 7
56

[§6.16]
Transactions Between Lawyers and Clients- Chp. 7 of the PCH- lawyers can be business partners or lawyers, but NOT both – rules apply not only to clients of the lawyer but also to clients of their firm – also apply to financial interests of those close to the lawyer 
- lawyer must not use confidential info for personal benefit (Chap 5 r 5)
58

[§6.17]
Gifts to Solicitors-of more than trifling value, lead to a rebuttable presumption that it was made as a result of undue influence
60
[§6.18]
Unrepresented Parties-  Chp. 4, r 1- must tell unrepresented party that you are NOT  protecting their interests
60

[§6.19]
Giving Independent Legal Advice-  make notes; don’t use family members as interpreters  - STEPS listed
60

[§6.20]
Intimate Relationships with Clients-  Chp. 2, Rule 1 – dishonourable conduct
62

[§6.21]
Confidentiality
62


1.
Introduction
62


2.
Handbook Duties-  Chp. 5 deals w CONFIDENTIAL INFO
62

[§6.22]
Without Prejudice Communications- don’t just use these words to protect confidentiality- articulate your precise intent
[§6.23]
Gender Bias and Other Forms of Discrimination-  Chp. 2, R 3 – must not discrim on basis of …
63

