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Family
Preliminary Matters
[§1.01]
Introduction
1
[§1.02]
Initial Interview
1
( Explain Common Misconceptions to client: anyone is entitled to separate through a separation agmtn  (there is no such thing as a “legal separation”) - issues of custody, access, support and property division may be settled w/o divorce - litigation can take a long time and be costly – there is no “punishment” for adultery -support is not paid in exchange for rights of access
- IF POSSIBLE SETTLE! 
- Confirm instructions in writing, get a history and maybe medical records and be aware of potential conflict issues.
[§1.03]
Financial Disclosure
2


( Vital to get financial disclosure, incl. Income tax returns.  Know all the family’s assets and liabilities before you do anything.


( Also conduct searches (land title, motor vehicle, corporate, PPR) to ensure that the info provided by client is accurate.


( Also may want to get written authorization from client to speak to accountants, bankers or financial investors. 

[§1.04]
Special Duties of Counsel if Divorce
3

( Duty 1: s.9 DA- lawyer in a divorce proceeding MUST: 
(i) draw client’s attention to provisions in DA that deal with reconciliation 



(ii) discuss the possibility of reconciliation 



(iii) inform client of counseling facilities available 


( these are mandatory “UNLESS the circumstances of the case are of such a nature that it would clearly be inappropriate to do so”


( before commencing a divorce proceeding—lawyer must sign a declaration that s.9 has been complied with


( Duty 2: s.9(2) DA- lawyer in a divorce proceeding MUST discuss with the client the advisability of negotiating custody and 


support issues and to inform the client of the mediation facilities available  

[§1.05]
Urgent Matters
3

1.
Status of Litigation- if an action has already been commenced, immediate action may be necessary to prevent default jug’mt



2.
Preservation of Property- this is a KEY step and can be done in several ways:


· file a caveat (only for real property);

· file a certificate of pending litigation  (only for real property);

· obtain an order under s.67 of the FRA restraining the use, dispo, or encumbrance of assets;

· obtain an order protecting and preserving property under Rules 45 and 46 or s.39 of the Law and Equity Act;

· file an entry under the Land (Spouse Protection) Act  (for married spouses only- can protect a “homestead” without starting a court action )


3.
Protection of Persons- relief may be available under ss. 37, 38, or 126 of the FRA (i.e. kidnapping, child neglect)
3


4.
Preservation of the Status Quo-  might want to get client to maintain the status quo
3


5.
Limitation Periods
3
[§1.06]
Mediation
3


1.
The Process
4



( mediator has no authoritative decision-making power- controls the process but must remain neutral (NB: arbitrators have auth to determine and impose a solution on the parties)

· full disclosure is the cornerstone of mediation so the sessions are confidential and without prejudice;

· if lawyers are present they shouldn’t be active- can advise on rights and merits of the settlement

· HANDBOOK App. 2 Rule 4 requires the lawyer-mediator to encourage participants to obtain independent legal advice before executing an agreement.


2.
Who is Entitled to Mediate?
4



( Mediator can be lawyers or non-lawyers-  must be knowledgeable in family law and be current wrt to law and practice.
- mediator must be acceptable to both parties, must remain neutral, parties cannot be forced to settle

· Lawyer may act as a family law mediator only if: (Law Soc Rules)
________________________________ 5


(i) engaged in the full time practice of law for at least 3 years or equivalent in part-time practice 



(ii) completed a course of study in family law mediation approved by Practice Standards Committee 



( Practice Standards Committee may allow a lawyer with special qualifications or experience to act as a family law mediator 



( HANDBOOK, App 2, Rule 3- lawyer/mediator must also be free from CONFLICT



( HANDBOOK, App 2, Rule 5- lawyer/mediator must enter into a WRITTEN AGREEMENT with the parties


3.
When to Consider It
6



( when wanting to negotiate terms of agreement, all issues collateral to a divorce or separation, when cost and time is an issue, when both parties are in equal bargaining positions and are committed to giving the process their best efforts. 
Family law proceedings
[§2.01]
The Legislation- which is chosen is effected by marital status and the nature of the issues to be resolved
21
	FRA 

( Guardianship

( Governs division of property between married persons and persons in “marriage-like relationship


	SHARED 

( child custody 

( access to a child

( child support

( spousal support 
	DIVORCE ACT 

( Divorce 

( only LEGALLY married persons can access Divorce Act 

( exception is that SC can grant leave permitting another person to apply for a custody or access order respecting a child of the marriage [DA s.16(3)]
( orders for child access/custody and spousal/child support called  orders for COROLLARY RELIEF





( NOTE:  if you could go under either DA or FRA (ie: for support) consider things like limitations periods (none for support under DA).

[§2.02]
Choosing the Forum
21

1.
Jurisdiction: Must determine if court has jurisdiction- See JURISDICTION CHART at p42


( SC- exclusive jurisdiction over divorce, division of property, best interests of child issues not governed by an y legislation



( Prov- can make interim orders for corollary relief under the DA and order under the FRA wrt children and support

( NOTE:  commencement of proceedings in the SC claiming relief under the FRA does not bar a proceeding in Prov for the same relief, unless the SC has already made an order granting or refusing that relief [FRA, s.7(1)]. 

2. Disclosure/Procedure 
22

( Procedure: SC governed by Supreme Court Rules -Prov governed by Provincial Court (Family) Rules for FRA matters

( Disclosure:  Supreme Court Rules have more mechanisms for disclosure, incl XFD, pre-trial X of witnesses, etc.
3. Enforcement

( Contempt orders are restricted to SC. 

( Support, custody, or access orders of SC (breach of which may be an offence under FRA) can be enforced by the Prov. 

(Family Maintenance Enforcement Program will enforce most support orders.

[§2.03]
Initiating Court Proceedings
22

1.
Supreme Court




(a)
Writ of Summons and Statement of Claim




( Most family law proceedings are commenced by a customized form of writ of summons and statement of claim 




( If proceeding is contested, can apply for jud’mt at trial or in chambers by summary trial (18A) or jud’mt (18).

(
Interim orders for custody, support, restrain property, etc may be claimed in SC chambers w/notice of motion & aff



( Can’t apply for interim order w/o attending a JUDICIAL CASE CONFERENCE unless the judge waives the req’mt or the interim order is for:

· a s.57 declaration that there is no prospect of reconciliation;
· a s.67 order restraining disposal of assets;
· a w/o notice application;
· an order on consent.
(b)
Financial Statements (Form 89)
23


(i) General 

( When you apply for support order under FRA or DA, or apply for variation of support order in SC then Rule 60D applies and details what type of financial info the parties must disclose- may include Form 89 F/S.

(ii) Timing and Procedure 

(Form 89 with the applicable income documents attached must be served within 30 days (of serving the pleadings or the application- typically a Demand for Documents, a Notice to Produce Documents, and a Notice to File a Financial Statement are served with a stmt or claim or counterclaim)

(iii) Content of Form 89 – parties must complete varying parts of the Form, depending upon the claim

(iv) Attachments – may have to attach certain income docs or a real property assessment notice

(v) Enforcement and Disclosure
23
( If a party doesn’t comply with financial disclosure, then:

· court can impute income (if the Notice was endorsed);

· Rule 60D(34) applies- crt can dismiss app, strike out responding party’s doc, draw adverse inferences;

· S.92(1) of the FRA applies if notice was served and crt can impose $5000 penalty.
(vi) Opting Out – parties can opt out of financial disclosure req’mts if they sign a Form 91A (Rule 60D(8))

(vii) Change in Financial Circumstances- each party has an obligation to inform other of a material change in circum.

(viii) Particulars- if F/S lacks particularity, the other party may demand particulars be provided w/in 7 days

(ix) Disclosure of Business Interests – requests can be made to third parties for the production of docs

(x) Practice Tips for Completing Form 89



2.
Provincial Court- 
25



( Proceeding: begins by filing an application in registry and if there is a claim for support, a F/S – respondent has 30 days to reply
( Requirements:  may be pre-requisites to getting a trial date (conferences, counselors, separation programs)




( Interim Orders: and applications for paternity testing and disclosure of docs is brought by notice of motion w/affidavits

[§2.04]
Variation Proceedings
25

1.
Supreme Court – brought by notice of motion.  If application is to vary an  order of another province, brought by petition



2.
Provincial Court – Form 2 needs to be filed in the registry where the order was made.
26
[§2.05]
Divorce Proceedings
26

( SC has jurisdiction to grant a divorce if either spouse has been ordinarily resident in BC for at least 1 year immediately before action was commenced [DA s.3]


( Three grounds for divorce under s.8
 separation in excess on 1 yr, adultery, intolerable physical or mental cruelty 


( To obtain a divorce the party must prove: 1) the marriage; 2) the grounds; 3) reasonable arrangements in place for child support


(Service: must be served by s/o other than plaintiff.  Proof of service must be filed by affidavit, which must show the means by which the deponent has identified the person served- VERY IMPORTANT!  Can apply for substituted service if you need to – but automatic substitutional service is NOT allowed for divorce, nullity or judicial separation

[§2.06]
Guardianship
“Best Interest Test” 
26

( Guardianship can be determined by: 1) written agm’t b/w parents; 2) a crt order; 3) the will of a deceased parent.


( If a certificate of divorce is granted, the person granted custody is the sole guardian unless court orders otherwise.


( If court required to decide on guardianship then use BEST INTEREST test


( Guardian of child’s estate: makes decisions regarding child’s property 


( Guardian of child’s person: makes decision respecting where child lives, what the child does, how cared for 


( In BC, there is NO PRESUMPTION of joint guardianship or custody


( Practice is for parents to share guardianship with one having sole custody- this anticipates death- see Master Joyce model order


(If there is no surviving guardian willing to act, Dir of CFCSA is guardian of person and Public Guardian and Trustee of child

[§2.07]
Custody
“Best Interest Test”   (who child lives with- only arises if child is a minor)
27
1. Divorce Act




( Applies during divorce to “child of marriage” which can include a child who is not the biological child of one or both    spouses provided the non-biological parent stands in the place of a parent (also includes person over 18 who cannot withdraw from their care)



( Best interest determined by reference to the condition, means, needs and other circumstances of the child.  



( Court will give effect to the principle that a child of the marriage should have as much contact with each parent 

2. Family Relations Act
27


( “Child” defined as s/o under 19.  Crt has jurisdiction if the child is “habitually resident” in BC at the start of the application for the order; or if certain conditions met (ie: child is in BC right now and there is a probability of serious harm).


( Also uses BEST INTEREST TEST (see s.24 considerations) BUT under FRA interests of child also relevant


3.
Additional Factors Governing Determination of Custody
28



( Usually parent who is the primary caregiver of child is given custody- STATUS QUO usually preserved. 



( Crt will take into account parent’s character/conduct and their willingness to facilitate contact, P/S/E welfare of child.



(Normally considered to be in BI of siblings to keep them together.  Joint custody may be ordered.


4.
Access- is the right of the child- BEST INTEREST TEST- presumption that contact w/both parents is beneficial
29

[§2.08]
Support
29

( Similar principles under both DA and FRA- under both child support governed by Federal Child Support Guidelines 

[§2.09]
Spousal Support
29

1. Taxation



( Periodic spousal support is deductible by the payor and taxable in the payee’s hands 


( Lump sum support is not deductible or taxable 


2. Jurisdiction and Limitation Periods


(a) Divorce Act- app can be made w/in a proceeding that includes a claim for divorce OR as separate corollary relief.  NO LIMITATION PERIOD for spousal support action


(b) Family Relations Act- 

WHO CAN BRING ACTION: 
Married/Divorced:  may be brought during marriage or by formerly married spouse w/I two yrs of divorce. 
CommonLaw: must have lived w person for 2 yrs AND apply w/in 1 yr after cease living together

.


3. The Principles – very case specific
30
(a) Divorce Act-  will look at conditions, means, needs and other circum of spouse & time together, functions, agmnts relating to support - crt may NOT take into consideration any misconduct of a spouse in relation to the marriage


(b) Family Relations Act- provides spouse is responsible and liable for the support and maintenance of the other spouse
( Under both acts crt will consider the conditions, means, needs, and other circumstances of each spouse wrt a # of factors

( Both Acts promote economic self-sufficiency.


(c) The Caselaw
31



( See Bracklow and Moge- three conceptual grounds for entitlement: 1) compensatory; 2) needs based; 3) contractual



( NO presumption of mutual spousal support when a marriage breaks down.

[§2.10]
Child Support
31


1.
Taxation




( Orders made after May 1, 1997: not deductible nor taxable



( Orders made before May 1, 1997: payor—deductible; payee—taxable [unless elect differently] 


2.
Governing Legislation: GUIDELINES- adopted by reference by both  DA and FRA



(a)
Divorce Act 


(b)
Family Relations Act   NOTE: both DA and FRA allow for awards different from guidelines w consent
32


3.
Eligible Children




( Same under DA or FRA child must be:




(i) under 19



(ii) or over 19 and unable because of illness, disability or “other cause” to withdraw from the charge of his parents or to obtain the necessities of life - “other cause” includes university 


4.
Liable Parents



(a)
Divorce Act- spouse liable if parent or “stood in place of parent,”-  crt considers the relationship b/w spouse and child



(b)
Family Relations Act- parent includes guardian or stepparent(married or CL)  that contributed to support/maint of child for at least 1 yr and the proceeding was commenced against stepparent w/in 1 yr stepparent last contributed.


( Paternity is presumed unless the contrary is proved on a balance of probabilities. 



5.
The Child Support Guidelines
33



( May be exceptions to the Guidelines if income of payor is over $150,000, split custody, shared custody, undue hardship
[§2.11]
Variation of Custody or Support Orders     (these orders can rarely be regarded as final)
34
1. Jurisdiction


(a)
Divorce Act


( DA gives SC jurisdiction if:
(a) one spouse is ordinarily resident in BC at the commencement of proceedings OR 


          (b) BOTH spouses consent to court’s jurisdiction 


If neither satisfied then SC can only make a provisional order which has no legal effect until it is confirmed 


( Crt may vary, rescind, or suspend a support or custody order prospectively or retroactively.



(b)
Family Relations Act



( Court may vary or rescind a FRA custody, access or support order if CIRCUMSTANCES HAVE CHANGED 
2. Variation of Spousal Support


(a) Divorce Act- must be change in condition, means, needs or other circumstances of the spouse since the order


(b) Family Relations Act- crt must consider changes in needs, means, capacities, economic circumstance of each
35

(c) Principles


( Must be MATERIAL CHANGE IN CIRCUMSTANCES 


( Test for varying a support order made pursuant to a valid and enforceable Agreement, is currently unsettled in CL 


( Court will not vary a spousal support order that is for a fixed term or that will terminate upon a certain event occurring, 

unless there has been a material change of circumstances that flows from an economic pattern of dependency engendered by the marriage 



3.
Variation of Child Support


( Also needs SUFFICIENT CHANGE IN CIRCUMSTANCES under both Acts



( Coming into force of Guidelines in May 1997 may be enough for sufficient change in circumstances



4.
Variation of Custody



(a)
Divorce Act



( Need change in the conditions, means, needs or other circumstances of the child 



( Court needs to give effect to principle that a child of the marriage should have as much contact with each parent as is consistent with best interests 



( Where variation order would grant custody to other person, crt must take into consideration the willingness of that person to facilitate such contact w/ the former spouse.



(b)
Family Relations Act



( Needs material change of circum



(c)
Principles: BEST INTEREST 



( Order must be tailored to circumstances of each child taking into account the best interests of the child.



( 2 STEP test for custodial parent wanting to move considerable distance from other parent:



(i) Meet threshold requirement of material change in circumstances affecting child not contemplated in original order 



(ii) Court to make decision based on BEST INTERESTS of child 



( In the end the importance of the child remaining with the custodial parent in the new location is weighed against the continuance of full contact with the access parent, extended family, and community


[§2.12]
Dividing Assets [Part 5 and 6 of the FRA] 
37
1. Dividing Family Assets Between Married People – DOES NOT APPLY TO CL SPOUSES




(Must commence action while  “spouse” – that is a) married or b) w/i 2 yrs of divorce, judicial sep, or declaration  that marriage is void 



( 4 triggering events that trigger ½ interest presumption in all family assets:



(1) a separation agreement is signed 



(2) the SC declares no reasonable prospect of reconciliation (s.57)



(3) order made for dissolution of the marriage or for judicial separation 



(4) order made declaring the marriage null and void 



(”Family Asset”: 1) assets used ordinarily  (i.e. customarily, as opposed to specially or occasionally ) for a family purpose;  
         2) family assets by def’n; 3) business ventures contributed to



(Onus: is on spouse opposing claim to prove that the property is not ordinarily used for a family purpose.


2. Specific Assets


(a) Pensions and RRSPs- family assets by def’n - local plans divided by Part 6 of Regs; possible to opt-out of Part 6; 


(b) Business ventures- family asset if spouse contributed money or money’s worth directly or indirectly
39

(c) Homes on reserve- not held in fee simple; provisions of FRA dealing with ownership/possession of land do NOT apply to Indians 


(d) Other assets- assets that can’t be classified as a family asset remains the property of the owning spouse


(e) New assets- acquired after sep will generally not be family assets unless acquired using family asset or proceeds


3. Reapportionment
40



( Equal entitlement is only a presumption that can be rebutted on the basis of fairness under s.65 of the FRA
 

-court has discretion to reapportion the division of property



( FRA does not provide for division of debt.  Debt will usually be deducted from the value of the asset.

4. Marriage Agreements – court WILL consider marriage agmnts



( Presumption of equal sharing is displaced by a presumption that the marriage agm’t will govern the division, unless the agreement is unfair taking into account the factors in s.65 of the FRA 


5. Canada Pension Plan

( Generally CPP credits can be divided equally between spouses, including COMMON LAW, upon application by either.
6. Property Division Between Unmarried People



(FRA does not apply to unmarried couples UNLESS they have been in marriage-like relationship for 2 years or more and enter into a

        property agreement that governs ownership, management or division of property [s.120.1] 


( rules then the same—not sure if couple can opt out of s.120.1



( Parties who don’t have a s.120.1 agm’t  can seek property relief by relying on CL principles of UE; principles of UE can be used to divide an employment pension; if parties hold property jointly they can apply for sale under Partition of Property Act
7. Variation of Property Division- ordinarily not possible under FRA except on appeal
41
** Appendix 2 — Jurisdiction 
42

Interlocutory Applications
[§3.01]
Introduction
43


( Applications such as: interim support, custody, possession of the family home 


( SC has jurisdiction over all interlocutory proceedings- Master sits in family chamber  (Prov jur’n is more limited) 


( Must have a JUDICIAL CASE CONFERENCE before starting an interlocutory application subject to certain exceptions.

 [§3.03]
General Considerations on Applications without Notice
45


( Only bring without notice when absolutely necessary


( Material should disclose why application without notice being brought 


( HANDBOOK, Chp. 8 Rule 21- In proceedings where no notice is given a lawyer has to duty to inform the court of all material facts known to the lawyer 
[§3.04]
Common Interlocutory Orders         (see also pgs. 55-59 to see what to include in affidavits)
45

1.
Contempt- disobeying court order or refusing to answer interrogatories or make XFD
45


2.
Interim Custody – Family Relations Act, ss. 9 and  35 and Divorce Act, s. 16(2)- crt often orders shared parenting
45


3.
Interim Support for Spouse or Children – Family Relations Act, ss. 9 and 93and Divorce Act, ss. 15.1, 15.2,15.3
46



(same general guidelines used as in final orders but crt leans more heavily on need.  Financial disclosure is very impotant.



( DA- you can get interim maintenance retroactive to the date of separation



( FRA- can’t get retro payment- payment can only being on the date the application was served on the respondent. 

4.
Interim Disbursements- to cover legal fees or extraordinary disbursements.
46


5.
Appointment of Expert to Investigate a Family Matter-in custody cases.  Reports ordered only in except’nal cases. 
46


6.
Order Prohibiting Interference – Family Relations Act, s. 38- rarely invoked
47


7.
Non-Molestation –  Family Relations Act, s. 37- if there is a direction to a PO must file order and get it certified
47


8.
Information Concerning Address – Family Relations Act, s. 40- 3rd party may be ordered to give contact info.
48


9.
Guardianship – appointment of guardian OR guardian may apply for directions
48


10.
No Prospect of Reconciliation- s.57 triggering event- might need to get it fast b/c of imminent death or bankruptcy
48



(Like any other triggering event it severs joint tenancy.



(May be the valuation date and so w/t to do it earlier rather than later depends w/t value of assets are going up



(May establish PRIORITY over impending judgment of creditors.  May need to file a CPL for land as well.

11.
Exclusive Occupancy- should be brought earlier for family home (can be brought for chattels too)
49



(Must show 2 things: 1) sharing the home is a practical impossibility; 2) on a B of P the applicant is the preferred occupant

12.
Restraining Use, Disposition or Encumbrance of Assets- for real & personal prop     (see Urgent Matters above)
49


( Used to preserve property—lawyer who fails to preserve property is negligent   
egs:- caveat, CPL, s.67 order, entry under Land Spouse Protection Act



( Note that CPL alone gives spouse no rights in asset and doesn’t protect priority- only for notice.  Register a CPL even if joint tenant b/c spouse could mortgage the property or try to sever the joint tenancy. 



( ALWAYS GET a s.67 restraining order - can be brought without notice 



(    reverse onus so court MUST give restraint unless other party can establish that a claim made by the applicant will not be defeated or substantially impaired by the disposal of that family asset 



(    condition precedent to bringing a s.67 application that proceeding under Part 5 of the FRA for a division of matrimonial property be commenced  (REMEMBER- this relief doesn’t apply to unmarried persons unless they have a s.120.1 agm’t)



(     for land-  if restraining order is filed in the Land Title Office, it can have injunctive effect on the title to the property and prevent any further encumbrances from being registered against the title (CPLs don’t have this effect).



(    combined effect of s.67 order and s.57 declaration of no prospect of reconciliation is that client preserves his ability to claim either an interest in the assets held by the other spouse, or a reapportionment under the FRA 



(SERVICE: serve all interested persons, including financial institution b/c otherwise they won’t know!!


13.
Restriction of Contact- to premises- generally sought when there has been abuse, etc.
51


14.
Severing Joint Tenancy- crt may order but a s.57 dec has this effect as well as does a transfer to oneself
51


15.
Examination of Witnesses- effort must first have been made to interview the witness
51


16.
Appointment of Receiver or Receiver Manager- only where there is real danger of assets being dissipated
51


17.
Joining Proceedings- application is only necessary when two crt files exist
52


18.
Security for Costs
52


19.
Extraprovincial Custody and Access Orders- will be recognized and treated as a BC order unless certain circum.
52



(Crt should exercise their jur’n to make an order for custody or access to a child who is not habitually resident in BC only if it is satisfied that a # of circumstances exist.



(Part 4 of FRA allows BC to enforce custody orders made in the Hague Convention signatory jurisdictions. 
Appendix 3A — Affidavit Guidelines
55

Pre-Trial Investigation and Preparation
[§4.01]
Discovery
67


( Same as any other civil action- except for Rule 60D which requires each party to provide sworn financial statements and permits each party to make a demand for specific documentation and information 

[§4.02]
Retaining Experts
67


( One expert usually req’d- lawyer should have enough money in trust acct if lawyer is paying – Rule 40 Experts
[§4.03]
Custody Reports- 
67


( Can be used by parents to help decide BI of child - Can be initiated by lawyer or the court – helps narrow the areas of dispute

[§4.04]
Identifying and Interviewing Witness-
67


( No property in a witness but if they have a lawyer, make sure to comply with HANDBOOK, Chp 8, Rules 12-17
[§4.05]
Interrogatories
68


( May be ideal to gain evidence pertaining to valuations of for admissions on allegations such as adultery
[§4.06]
Schedule of Assets (“Scott Schedule”) – gives position on assets
68


( Schedule of assets from financial disclosure that is helpful form for judge; prepared by side seeking an order as to family assets
Other Pre-Trial Proceedings
[§5.01]
Judicial Case Conference and Case Management – MANDATORY in family proceed
71


( Rule 60E: can’t deliver an interlocutory application to the other parties UNLESS a judicial case conference has been held first 


( see page 22 for exceptions for when JCC isn’t required. 

[§5.02]
Pre-Trial Conference
71


( At court’s option; designed to help parties settle by defining issues, encouraging admissions of fact, scheduling discovery etc.


( Required if trial estimate is 4 to 10 days.


( If only one side wants conference then other side gets order from CJ—usually granted 

[§5.03]
Settlement Conference
71


( Explore possibility of settlement with a judge on a without prejudice basis; judge expects to hear formal statement of the law 


( Judge or master conducting a JCC can ORDER you to attend [Rule 60E (12)]

[§5.04]
Mini-Trial
71


( Allows parties and counsel to hear a judge’s  NON-BINDING opinion, after judge has heard summary from both sides 


( most useful when there are not many disputed facts 


( Judge or master conducting a JCC can ORDER you to attend [Rule 60E (12)] 

[§5.05]
Summary Trial and Summary Judgment [18A and 18]
71


( Summary trial useful for: 


(i) obtaining a divorce order when a defence and counterclaim has been filed and corollary relief can be adjourned for trial 


(ii) dividing family assets where there is little factual dispute


( Rarely useful for custody or access issues 

[§5.06]
Offers to Settle
72

( If you DON’T take offer and other side gets judgment as good or better than offer than you are liable for:


(i) costs assessed to the date offer delivered 


(ii) double costs from that date


( court can change date costs calculated from (i.e. delivery date) if satisfied that offer could only have been reasonably accepted at later date 

[§5.07]
Rule 51A [see Civil Lit chapter 3]
72

Judgments, Agreements and Enforcements
[§6.01]
Judgments and Orders
73


( Outlines what is included in specific types of orders: 1) support orders; 2) custody orders; 3) order for division of property

[§6.02]
Enforcement of Restraining Orders
73


( Order or judgment of court is binding from date of pronouncement w/t the order is entered or not.


( but really should enter order and serve on all parties affected- ie: banks (entering order is not mandatory but preferable) 


( can’t get contempt of court until parties are served 


( Be careful when serving 3rd parties—don’t want to cripple other party so that they cannot pay- look at value of assets

[§6.03]
Enforcement of Other Orders
74


1.
Support Orders



( s.20 DA:  order in divorce has legal effect throughout Canada and may be registered in any province and enforced 



( s.18 DA: provides for mechanism for confirming a variation order for support made in another jurisdiction 



( Part 8 FRA: provides for reciprocal enforcement of maintenance orders—can register and enforce in other provinces courts

2.
Family Maintenance Enforcement Act
75



( Provides enforcement program that you can register with and get enforcement [Director of FMEA will enforce for you]



(Support order can be filed with the Program before it is in arrears



(Prov only has jur’n to abrogate arrears where the original order was made by PC and an app had been made under s.96 FRA


3.
Contempt Proceedings-  see p.45


[§6.04]
Enforcement of Agreements
75


( SC or Prov may enforce a provision respecting support, custody or access that is in a written agm’t- simply file copy of agm’t
Undefended/uncontested Divorces
[§7.01]
Undefended/Uncontested Divorces 
76


( Desk order divorce (i.e. no hearing necessary) available where:  (1) a proceeding is undefended from the outset; or   (2) the divorce is not contested and all other claims have either been settled, withdrawn, struck out, discontinued, or dismissed

1.
Other Proceedings



( judge won’t give order until satisfied that no earlier divorce proceeding or pending anywhere else in Canada- SEARCH is done at Central Divorce Registry



2.
Definition- “undefended divorce proceeding” basically means: 1) no SOD 2) SOD but w/drawn or struckout 3) all other claims have been settled and 4) joint action for divorce has been commenced
76


3.
Practice Directions- says certain material has to be filed to obtain an undefended divorce
76


4.
Certificate of Pleadings- Registrar of Divorce Registry will provide this once you have filed the pleadings
76


5.
What to File-  affidavits w info set out in subrule 60(25)- simple process when no children involved
76


6.
The Order- party entering the order must mail a copy of the entered order to the other party
77

[§7.02]
Child Support in Undefended Divorces
77


( Courts have taken their duty to satisfy itself that reasonable arrangements have been made for child support under s.11(1) (b) DA very seriously – courts will stay proceedings until suitable arrangements for support of children are made (i.e. comply w the guidelines)


( So have to prepare Child Support Affidavit and an affidavit in Form 132 

Other Proceedings
[§8.01]
Child, Family and Community Service Act
87


( Outlines the practice and procedures for dealing with STATE INTERVENTION in the well-being of children- does NOT apply on reserves where bands have passed bylaws- Prov has jurisdiction

( Basic principles: s.7—children are entitled to be protected from abuse, neglect, and harm or threat of harm; family is the preferred environment for a child; attachments with the extended family and with the cultural identity of aboriginal children should be protected – S.4(2) recognizes that a disproportionate and greater number of aboriginal children are removed into care.


( case under the CFCSA begins when a report to the ministry is investigated. 


( Dir have broad range of powers including entering into written agm’t, establishing support services, investigating, etc.


( Dir HAS TWO BASIC ALTERNATIVES:



(i) Alternatives to Removal
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( Voluntary agreements- Dir may help or actually care for the child- initial term must not exceed 6 months



( Take charge provisions- if child found unattended, Dir may take child for up to 72 hours



( Protective intervention orders- if Dir believes child needs to be protected from contact with another person



( Non-removal supervision orders- if Dir obtains this order, must attend a presentation hearing 10 days later



( Mediation- mediation mechanism provided under s.22


(ii) Removal- may be w/o court order if health/safety of child is in immediate danger- must attend presentation hearing w/in 7 days.  

· If court doesn’t order return to the parent, the crt must set a protection hearing w/in 45 days.  If crt makes an order it must be time restricted and determined by the age of the youngest child in the group.  In practice all protection hearings must be referred to a Rule 2 case conference before a hearing date will be set.  Mediation is also encouraged. 

· Dir can apply for continuing custody order.  Then Dir can apply to transfer child to s/o else- BI of child paramount.

· Appeals: A party may appeal to SC as of right and from the SC to the Court of Appeal with leave on a question of law.

[§8.02]
Adoption Act
90


( 4 types of adoption.  Proceedings commenced in SC by petition OR praecipe.  Unmarried and same sex couples CAN adopt - Must have been living as a family in BC for 6 at least months.


( Financial obligations of the natural parent and right of access ends at adoption but arrears are still due – rts to access end unless specifically provided for

Family Law Appeals
[§9.01]
Family Law Appeals
92


1.
The Decision to Appeal



2.
Re-Argument- instead of appealing consider re-argument if court has overlooked law or there is new evidence – usu court only allows rearg if court overlooked some particularly material judgment or counsel has overlooked some determinative line of argument (i.e. missed LP) or some new evidence has come to light which may be determinative and to not consider it would be an injustice



3.
Cost – very costly so consider it –i.e. thousand of dollars in disbursements alone 



4.
Appeals of Fact or Law- appeals of fact successful only if no evidence to support finding  or finding was CLEARLY WRONG 



5.
Court of Appeal Act- critical to know if your appeal is governed by this act or some other



6.
Family Relations Act



( Party may appeal Prov order under FRA (except interim orders) to SC w/I 40 days after order is made 



( SC orders under FRA to be brought to CA w/I 30 days from pronouncement 



( file a Notice of Appeal in Form 1 and serve all respondents 



( file proof of service with court within 10 days of service being effected 



( there is “fast-tracking” for family law appeals 



7.
Divorce Act
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( SC has jurisdiction and appeal lies to CA 



( BUT if TWO PROCEEDINGS started on the same day s.3(3) DA provides that both proceedings referred to Federal Court-Trial Division for determination then APPEALS go to FC Appeal division [30 day limitation period for appeal]



( NO APPEAL lies from a judgment granting divorce on or after the day on which the divorce takes effect [s.21(2) DA]

8. Appeals of Interim or Interlocutory Orders



( Judgments of master can be appealed to chambers w/judge sitting as of right or to the CA (with leave if under FRA)



9.
Time Estimate- application to CA Chambers should be accompanied by a time estimate



10.
Applications to Extend the Time for Appeal- missed time limit for bringing an appeal is NOT a mere irregularity – applicant will have to show substance to appeal, that prejudice will result if not granted etc.



11.
Motion for Leave to Appeal- w/I 30 days of filing notice of application must file and serve notice of motion



12.
Custody Appeals



( Very HIGH THRESHOLD- have to show trial judge made some “manifest error in principle” 



13.
Stay of Proceedings
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( It may be necessary to apply for a stay of proceedings pending appeal.  A stay of a SC order made under the FRA is made to the SC and a stay of a Prov order made under the FRA must be made to the PC.



(Stay unlikely in final custody matters unless there are “most impelling reasons.”



(Order for divorce doesn’t take effect until the time for filing an appeal had expired and all appeals are concluded.
Domestic Agreements
[§10.01]
Domestic Agreements
97


1.
Introduction



( Give control to parties and avoid emotional and financial cost.  Three common types: separation agreement; marriage agreement (pre-nup); cohabitation agreement (for non-married) 



( Court will respect parties’ contractual rights as long as it is fair and no material misrepresentations have been made. 



( Significant factor in determining “fairness” is whether parties had independent legal advice & full financial disclosure.



( CL defences such as duress, undue influence, unconscionability, and mistake can be applied to set aside domestic agreements AND s.65 may be used to vary agreements if unfair (s.68 for an antenuptial agm’t). 



( Clients should make NEW WILL on separation – If spouse dies before divorce but after separation agm’t is signed, the WVA will apply. 



2.
Drafting Separation Agreements
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( Send notice of irrevocable B to insurance co and a copy of agm’t to employer or pension trustee.
3. Marriage Agreements
- NB: separation agmnt may come w/in def in FRA
-usu marriage amnt is made between spouses at beginning of marriage –FRA allows for mar agmnts to provide for management of assets and division of property


(REQUIREMENTS must be 1) in writing, 2) signed by both spouses, and 3) witnessed
         - mar agmtns can be varied under s.65 of FRA 



4.
When Should a Marriage Agreement be used?- ideally suited for persons with significant assets at time of marriage  or who plan on inheriting assets during marriage



5.
Judicial Intervention in Marriage Agreements
99



( Courts treat them with great deference BUT should be executed as far in advance of marriage as possible to avoid CL claims AND parties should have independent legal advice.
[§10.02]
Cohabitation Agreements – for unmarried people
99
( Parents can agree on guardianship by written agm’t.
( Law of CONSTRUCTIVE TRUST applies and S.65 applies as well b/c of s.120.1 (b/c there is written agmnt) if agm’t is unfair so agmnts can be varied under FRA.
[§10.03]
Minutes of Settlement and Consent Orders
99


( Alternative to, or in conjunction with, separation agm’t- ADVANTAGES- save time, simpler than written agm’t, reduce the risk of further proceedings to set aside or vary the settlement. 


( Minutes of Settlement record a family law proceeding and the result of drafting them will be a court order.  


( Typically signed by lawyers and the parties.


( Parties who agree on the terms of an order may rely on Rule 41(16) to obtain an order by consent w/o a crt appearance. 


( Consent Order CANNOT BE APPEALED BUT:


(i) Prov: where agm’t is filed in Prov under s.121, variation is available even if agreement is final.  No similar provision if filed in SC.


(ii) SC: not sure if spousal support can be varied; BUT child support can always be varied- can’t bargain away child’s rgt to supp’t

TAX IMPLICATIONS OF SPOUSAL SETTLEMENTS
[§11.01]
Introduction- each party should have independent legal advice
109

[§11.02]
Spouse for Tax Purposes - Includes common law marriages and same-sex 
109
(Includes CL and same sex couples that have lived in a conjugal r/s for at least 12 months OR they are both parents of the same child.  A period of separation of less than 90 days is disregarded. 
[§11.03]
Income Tax Consequences of a Division of Family Assets
109

1.
General Rules




( s.69: Transfer  of property between non-length persons (i.e. spouses) deemed to be made at FMV UNLESS ROLLOVER



( CG can incur; ½ of capital gain is included in income and taxed and ½ of capital loss is allowable to offset capital gains
 - Capital prop includes real estate held for personal use, rental property, investments, land and depreciable property used in business



( NOTE:  Lifetime CG exemption of $500,000 for gains on the disposition of Qualified Small Business Shares and Qualified Farm Prop


2.
FRA: Concept of Deferred Community of Property
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(FRA during marriage spouses have separate property interests—at breakdown family assets are divided in half 



( At division there may be tax implications b/c when interest owned by one vests in other there is a deemed disposition


3.
Time of Division/  4 Triggering Events



( Some authority in BC saying a spouse has a vested interest in the family assets immediately upon triggering event.



( MIGHT want to consider contracting out of s.56 and exclude any assets likely to give rise to tax from the settlement. 



( BUT marriage agreement must also be fair or else assets may be reapportioned under s.65.

4.
Tax Deferred Dispositions of Family Assets: ROLLOVER RULES 
111



(1)  Inter Vivos Transfer of Property to Spouse[s.73 (1)] – only defers taxes




( where CAPITAL PROPERTY transferred to:




(i) spouse, a former spouse in settlement of matrimonial rights, or a spouse trust, and




(ii) both parties resident in CANADA at time of transfer then




Property deemed to be transferred at COST- so no gain or loss to transferor.  Tax liability is deferred until transferee sells.



( This happens AUTOMATICALLY unless transferor spouse elects out.  Election out might be a good idea where there are losses or where there is an unutilized capital gains exemption OR where prop is the principal residence (b/c there are no cap gains on principal residence)



( What is NOT CAPITAL PROPERTY (and ineligible for rollover): Goodwill and Government Licenses; Inventory; Resource Property; Accrued Interest; Income-Averaging Annuity Contracts; Deferred Profit-Sharing Plans.



( The following non-capital property is also not eligible for s.73(1) rollover but have some form of rollover:  (1) Life Insurance Polices and Annuity Contracts; (2) RRSPs/RRIFs



(2) Inter Vivos Transfer of Property to Child [s.73 (3) and (4)] 
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( There are rollover provisions for transfer of property to children for property used in farming business, shares of a farming corporation, or an interest in a farming partnership.



(3) Principal Residence [s.40(2)(b)] 



( General exemption in the Act for CG realized on disposition of principal residence so ELECT not to have spousal rollover (b/c CGs are exempt – which is better than just deferral under spousal rolleover)


5.
Shares and Depreciable Property
( Transfer of these may effect tax treatment 




(1) Corporate Shares:



( change in ownership may result in co becoming  “associated” with other co’s and thus destroying small business deduction. 



( might result in acquisition of control of a corporation which would effect ability to deduct losses incurred in years past 



(2) Depreciable Property: 



( rates of CCA may be changed by change in ownership unless s.1102(14) of the ITA Regs applies – i.e. orig classification of depreciation for transfer to non-arms length party



( make sure depreciable property transferred before marriage breakdown because s.1102(14) preserves original classification of depreciable property acquired in non-arm’s length transaction (after divorce harder to prove non-arms length) 


6.
Attribution Rules
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( Rule:  A transfer of property by the transferor spouse to the transferee spouse results in the attribution of income from that property to transferor spouse when the transferee spouse disposes of it.  



( Attribution of both income and capital gains continues as long as the transferor is resident in Cda, has not been divorced from the transferee spouse, is alive, and is co-habiting with the transferee spouse.



( If spouses live separate and apart or the parties jointly elect, the attribution of income to the transferor spouse ends. 
ATTRIBUTION RULES DO NOT APPLY IF: 1) transferor is not res of Can or transferee is not spouse 2) income is earned after breakdown of marriage 3) election filed & gains/losses realized after breakdown of marriage 4) transfer was at FMV 5) RRSPs


7.
Joint and Several Liability
115


( where property transferred to spouse, person under 18, or any person not at arms length person may be jointly and severally liable for tax liabilities of transferor -  BUT NOT IF: a) property was transferred pursuant to a crt order or b)  separation agm’t  - and at the time of the transfer they were living apart as a result of marriage breakdown.


8.
Splitting Tax Liability



(Separation agreement that provides for splitting the tax liability arising from a disposition of property is NOT binding on the CCRA and does not change party’s tax obligations 

[§11.04]
Taxation of Support Payments
115

1.
Tax Regime


(1) Pre May 1, 1997: 



( All support payments: payer—deductible; recipient—taxable 



(2) Post May 1, 1997: 



( Spousal Support:   payer—deductible; recipient---taxable 



( these are payments that meet definition of “Support Amounts” and not “Child Support Amounts” 



( Child Support:   payer—non-deductible; recipient—non-taxable 



( these are payments that meet definition of “Child Support Amounts” but not “Support Amounts 



NOTE:  If payer is in arrears in paying child support then payments of spousal support will be treated as if they were payments on account of child support owing (so not taxable in hands of recipient)



2.
Support Amounts
116



( “support amount”: Paid as an ALLOWANCE on PERIODIC BASIS for MAINTENCE of the recipient AND:




(i) recipient has discretion as to use of the amount




(ii) recipient is the spouse or former spouse of the payer




(iii) the recipient and payer are living separate and apart because of the breakdown of their marriage, and 




(iv) the amount is receivable under an order of a competent tribunal or under a written agreement 


3. 
Child Support Amounts



( Def: all amounts not designated solely for support of spouse or former spouse—so there is STAUTORY PRESUMPTION that support is for child support – so if spousal and child support payments are blended, the payments are treated as child support.



( If the parties prefer to have the inclusion/deduction rule apply, then the amount identified should be as large a portion as possible of the total support payments.


4.
Periodic Payments



( “Periodic”: occurring at REGULAR INTERVALS—single payment made in satisfaction of arrears of a periodic amount would qualify because the test is whether the amount is payable on a periodic basis not whether it is actually paid so


5.
Allowance for Maintenance



( “Allowance for Maintenance”: this is finding of fact—does not incl payments made in connection with division of family assets 


6.
Third Party and Other Specific Purpose Payments



( Payments for medical and education costs to the supported person or to 3rd parties can be seen as “support amount”  if the court order or written agm’t under which the payments are made provide that the relevant sections of the ITA apply.



7.
Prior Payments
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( Generally amount paid before the date on which court order is made or the written agreement is entered into is not “support amount”  b/c not made under court order or written agmnt


8.
Court Orders and Written Agreements before May 1, 1997 – pre 1997 spousal and child support payments were tax deductible for payer and taxable in hands of payee
- child support payments made under pre-1997 order may be treated the same as post-1997 payments if certain things are done.  If these things are done there can be no return to the old rules.
- a variation of per 1997 order would have tax consequences



9.
Registration of Court Orders or Written Agreements- a CCRA publication appears to require registration of a court order or written agm’t that requires spousal or spousal and child payments BUT there is no statutory basis for this req’mt.



10.
Equivalent-to-Spouse Tax Credit
118



( After spouses separate the spouse who has CUSTODY of child can claim equivalent-to-spouse tax credit ($1400 in 2002)



( If the agm’t or crt order requires each party to pay support to the other is respect of a child, neither party will be entitled to claim the credit in respect of the child.  The condition that there is no obligation is child specific.

[§11.05]
Deductibility of Legal Fees
119

( Person receiving support can deduct legal fees incurred to:



(i) obtain spousal support
(ii) obtain child support


(ii) defend against an application to reduce the amount of spousal or  child support; and 


(iii) to enforce the payment of support that is in arrears

(Legal costs incurred in connection with any matter other than support payments are NOT deductible. 

